tf. it. i^T —3300l/»7 


REGISTERED NO. DL-330TH /97 


3 TRcT 



jTTJr< 


otn i 

(The (Baxette of 



Jpfu?>1l % JTTTtfVTS 
PUBLISHED BY AUTHORITY 


t r V\ 

•r" Kif ■■ l 


A 


\ ^ i i l '-'t ' ' 

■ ' ( , r* 

" ,c 

—w i yg i >: ■ ■ 


tf. 4l] 

No. 411 


Rf fiwft, llfdf It, KKffT 8) 1997/fTTfflW 17, 1919~" 

NEW DELHI, SATURDAY, NOVEMBER 8, 1997/KARTIKA 17, 1919 


TK KPT Jf fKW tfWTT ft KPlt | flKtf ff! f^T RTPT K1TWK % fK it 

TfTT KT K% 

Separate Paging is given to this Part in order that it may bo filed as a 
separate compilation 


kpt II—<n 3— KK-m (iii) 
PART II—Section 3—Sub-section (ill) 


•Rpftn wftnrrftpf (iff thu wr wpppff fit wtffn:) jm KTftfaS k^ wrfcr sftr Kfaflifni 

Orders and N jtlfkatio.il issued by Central Authorities (other than the Administrations of Union) 

lerrltoriea) 


KTTP fKffflfK 3TPttiT 

Kf feft, 30 fddH<, 1997 

KT.K. 243.:—faffap KThk tr^ffTTT 1991 fft fkffpK KJff K. 5 it trrttw 18-4-96 % T dW» 
gsnT HTTKTKK 1 % fp’fa f?t, pfW KfpftrfEtPT KfsrfpKK, 1951 ( 1951 ¥T 43) fft STRT 106 % W^PTK if 
STfTTfKfl frTPT | I 

(fptfa KftPJKKT % Kfrsft KPT if STT | l) 


2756 01/97—1 


( 1043 ) 


(if. 82 /fprftfr.K./ 5 / 91 / 97 ] 

kt^vt if, 
«TP>j; TPT, KfKf 
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ELECTION COMMISSION OF INDIA 

New Delhi, the 30th September, 1997 

O.N. 243.—In pursuance of Section 106 of 
the Representation of the People Act, 1951 
(43 of the Election Commission hereby 

publishes the judgement of the High Court of 
Karnataka State dated 18-4-96 in Election 
Petition No. 5 of 1991. 

IN THE HIGH COURT OF KARNATAKA 
AT BANGALORE 

Dated the 18th day of April, 1996 
BEFORE 

THE HON’BLE MR. JUSTICE 
SREENIVASA REDDY 
ELECTION PETITION NO. 511991. 

BETWEEN 

Srikantadatta Narasimha Raja Wodeyar, 

S|o Late H. H. Sri, Jayachamaraja Wodeyar, 
F-l, Palace, Mysore. -.Petitioner 

(By Smt. M. N. Pramila Adv.) 


AND 

L Smt. Chendraprabha Urs Wjo 
M. C. Mohanraje Urs, R|o. 
Kallahalli, Hanagodu Hobli, 
Hunsur Tq„ Mysore Dist. 

2. K. S. Nanjegowda S|o 
Sannegowda N. R. Major, 
Kaushika Form, 

Nagenahalli, Hunsur Tq., 
Mysore Dist. 

3. D. Madegowda, Door No. 36, 
1st Main Road, 
Kumbarkoppalu, 

Mysore-16. 

4. Moogooru Nanjundaswamy, 
No. 1772, Anikethna, 

5th cross, 

Kuvempunagar, Mysore. 


5. Raju, 

Sri Raghavandra Studio, 

Yelandur. 

6. M. R. Raju, No. 4310, 

L-28, 1st cross, 

2nd Main, <}andhinagar, 

Mysore*. 

7. Y. C. Revenna, 

Freedom Fighter, 

7th A, Cross Road, 
Krishnarajanagar. 

8. Lingappa, 

Alanahalli, Lalithadripura Post. 
Mysore Taluk | 

9. Shaft Ahmed Shariff, 

No. 3349, 3rd Main, 

Loordhnagar, Mysore. 

10. H. S. Siddaraju, No. 43, 

6fh Cross, Model House, 
Ashokapuram, Mysore. 

.. Respondents 

11. Returning Officer, 

Mr. Siddaiah, 16, Mysore, 
Parliamentary Constituency, 

Mysore. . - Respondents 

(Sri Javaji Srinivasalu for Rl, 

Miss. Geetha Menon, 

Archana Vishwanath & 

Sri N. Y. Coregannavar for R5, 

The Govt. Adv. for Rl 1., 

Sri M. R. Venkatanarasimhachar & 
A. S. Parasarakumar for R7). 

This Election Petition is filed under Section 
81 of the Representation of the People Act, 
1951 by the Candidate at 1991 Parliamentray 
Election to the Loka Sabha No. 16, Mysore 
Parliamentary Constituency Election held on 
15-6-1991 through his counsel Smt. Pramila 
M. N. praying that this Hon’ble Court may be 
pleased to :— 

(a) Declare the Election of the Respon¬ 
dent No. 1 from No. 16, Mysore 
Parliamentary Constituency as null 
and void. 

(b) Declare that Respondent No. 1 has 
committed Corrupt Practice under 
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Section 123(1), 123(3), 123(4), 
123(6), 123(7) and 123(8) of the 
Representation of the People Act. 


(c) Set aside the election of the Respon¬ 
dent No. 1 under Section 100(1) 

(d) (iv) and order for recount 
after excluding the votes that have 
been rigged and to declare the result 
thereafter. 

(d) Declare that the petitioner has sec¬ 
ured the highest votes after such re¬ 
count and that the petitioner having 
been duly elected. 

(e) Declare that the acceptance of the 
nomination of the first Respondent 
as void under Section 100(1) (a) of 
the Representation of People Act. 

(f) Make an order under Section 98 of 
the Representation of People Act, 
that the Respondent No. 1 has Com¬ 


mitted Corrupt practice and name 
other person so committed. 

(g) Award costs of the Petition. 

This Election Petition coming on for fur¬ 
ther ordersj Arguments this day, the Court made 
the following :— 

ORDER 

This is an Election Petition. Since the elec¬ 
tion process for the eleventh Lok Sabha has 
commenced, this petition has become virtually 
infructuous. Therefore, it is dismissed as hav¬ 
ing become infructuous. No costs. 

Sd[- JUDGE. 

[No. 82|KT-HP|5j91|97] 
By Order, 
BABU RAM, Secy. 


ctf&t 


7 1997 

m. a?. 244.—mr fmrbnr smffir qrr mnsmt ?) w tff # nruift mr**r (2) Jr fafhfro 
fmrfan (for it finrn nnt % nrcrnvr fmfimr, 1994 Jr nutit (2) 4 fitftfimr fire bn 
mm smfa mrmff sffa qfirfirTsrm srfufirmr, 1951 mn rwffit araur *rg firmff gro at^fian mra 1 
(4) Jr mtit fmrfmt amtf q>r mfif’r Sr mnm £ ; 

tfk 5Rt: nmfinff ^ finr <rr tft trmrmn % fin*; qr rft mrT m 

FT^hPUJr mfr fmn | m jrcr far m, nvmqmft qr, *rfa qfif ?r, firmr qmr % qumn fir^tmr 

amffir qrr mrruR 5't qm % fip qm mm snremrr % fin* «rrt^ qqfiq qrnvr jjm 

; 

*rt; sRr, fmrfmr «mffir nfafinm qfi nra io-«f % mjtnvi Jr ?fr% qfi mroft % rrm 

(3) Jr fitfirfip g mfirmfr mt mm % fqrtft tnrr % m fm^fr qh fircmr rrm tot firma- 

qfirmr mm^r imt ?tir % finr m mtqr qft nrftsr Jr rftn vf qft qmmrTsr % fmr fin%r 
ntfim qmm | 1 :— 

nRvfr 


?Fmr. firaur mrr fmrtmr-^ 

fipqfmr mt^r mJr n«Nf qn wk 

qrrr 

firr^m qn itw 


1 2 

3 

4 


1. 27— 

«ft mrm sft Trmjfit (gn.tfti) 
m'h, %. aifirq’T'? 

(ntw sr^rr) 

fimfmr «itff qrr 
qrqjt it sm;rr 

mm mfijn 
7t 1 
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1 2 
2. VtKIH^dl 

197—’traw 


3. 2 00—Tt¥»FT 


5. 233— 


6. —^— 


7- 2 38— 


8. 254-«Pffit ?PR 


9. 269—fildaWI 


3 

«ff 8c4HKI4“l, 

%. vtzmz (wr. sr. ) 

JTTTT ?T. 7-9-5 5 *nTOVT 
(5TFVT 5l%7r) 

sft TOFRT, 

TOTT 4. .2-81/1 /tr 
(!TT. ST. ) 

^ ^TFr^TT, 

JTRT q TfTFT, *TTUp[i 

(stt. sr. ) 

srrar 4fr, 

TOan 4. 1-1-77, TFT aWT^ft, 

*T«^T 9HKlft (STT.S. ) 

«ft 4trnff srefJRT, 

(ttt. ) frornnirrc 

(wfet st^r) 

«ft 3ft. wi, 

10-66, TOR 44T, 

HiOw r (wfw tout) 

«ft 5T»ftTO5ft VF&X1, 

^*RT t TRft (ht. ) ^rffinPR farm, 

stfw sr^r 


. 4 

- — “ — ** ■* “ 

famWa Huff *ft #m ?Tf^r 
Tt4 4 r| I 

—*$— 

--<t— 

—a?fr— 

—«r$r— 

—T(fr— 

—*ft— 


[4. 7 6/WT, 5t, -f4. H. / 9 7] 

OT&T 4, 

w xm, srfTO 

r ’ 


ORDER 

New Delhi, the 7th October, 1997 

O.N. 244.—Whereas, the Election Com¬ 
mission is satisfied that the contesting candi¬ 
dates specified in column (3) of the Table be¬ 
low at the General-election to the Legislative 
Assembly, 1994 held from the constituency 
specified in column (2) against his|her name 
has failed to lodge an account of his | her elec¬ 
tion expenses or-in the manner required by 
law, as shown in column (4) of the said table, 
as required by the Representation of the 
Pople Act, 1951 and the Rules made there¬ 
under ; 


And, whereas, the said candidates have 
either not furnished any reason or explanation 
for the said failure even after the due notice 
or the Election Commission, after considering 
the representations of any, made by him|her 
is satisfied that he|shc has no good reason or 
justification for the said failure ; 

Now, therefore, in pursuance of Section 
10A of the said Act, the Election Commission 
hereby declares the persons specified in Col¬ 
umn (3) of the Table below to be disqualified 
for being chosen as and for being, a member 
of either House of, the Parliament or of the 
Legislative Assembly or Legislative Council 
of a State for a period of 3 years from the date 
of this order. 
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SI. 

No. 

No. and nOme of the 

Assembly Constituency 


Name and address of the Reason for disqualification 

Contesting Candidates 

(1) 

(2) 


(3) 

(4) 

]. 

27—Uttarapalli 


Shri Vasantha Sriramamurthy (SC), 
Surrenddipalem, K. Kotapaddu 
Mandafi (A,P.). 

Faited to lodge tile account of 
election expenses. 

2. 

27—Uttarapalli 


Shri Nachu Satyanarayana, 

K. Kotapadu, (A.P.). 

—do— 

3. 

197—Gadwal 


Shri Venkatesh, 

H. No. 7-9-55, Gadwal, (A.P.). 

—do— 

4. 

200—Kodangal 


Shri Ashappa, 

H. No. 2-81/1/A, Kodangal, (A.P.). 

—do— 

5. 

233—Yellareddy 


Shri KamellyBalaiah, 

Village and Mandal Gandhari, (A.P.). 

—do— 

6. 

233—Yellareddy 


Shri Tanduri Baia.Goud, 

H. No. 1-1-77, Village Yellareddy, 
Mandal Yellareddy (A.P.). 

—do— 

7. 

238—DichpalU 


Shri Neeradi Laxman, 

Jalalpoor (V), Nizamabad (M), (A.P.). 

do— 

8. 

254—Karimnagar 


Shri (j. Laxman, 

10-66, Padmanagar, Karimnagar. 
(A.P.). 

—do— 

9. 

259—SiriciHa 


Shfii QajagipidJy Laohaiah, 

Burugupalli (V), Karimnagar District, 
Andhra Pradesh. 

—do— 





[ No. 76 , /AP J -LA/97 

By Order, 
BABU RAM, Secy. 









fawft, 7 1997 

' l 

SIT.XT. 245. —RPpRfaR RRpT RT TRTETR RTT | ^ % R* *T (2) it 

fRrf-*R wsr % ftrsrR wm % rottr f^rf^r $ *rrct ( 3 ) *r Wrfe Fwfan' toft 

jrrar sr#tt wwpff, ^irfatHfaR trfsifRR, 1951 rtt p^iPt Rnp jr fH^nff ikt stflw rr 
TTR’ift % RTR (4) if q-«rr 5f7R SPFt pR^R SRft m tP?T *TTfw JfR^ 3 ?ITOt3?T^ ; 

*fk ^ 5rmii%fT it ttrr; 

% 

5RR PTetftli <1T Rft fan'i ^ R ^H% 
UR WPfPT V t FT? TRTHR ?t RtT 
RRtPRFT •Tjft ^ ; 

fatr <R 7ft RR Mtt'tvTidl % f%TT ITT ?ft 4>tt* *FTt u l 

5RT *TT( JTRT^FRt 9T, 4fit *tt^ fft, fqRR 4. R % >TRTT? flR?- 

^ TR ^ SlTOtiT % farr ^ qrrfR 4RRT R 

3R: SR, fFR?RT TTRR 

( 3 ) f **rf=Rprt 

f^ETR TfW? % TRR ^ 

*TtfRT 4RR | -- 

F?ftq;5TTT ^r srfsrfRR stkt io-tt %■ trrrt it ?fr% mvtfr %, 

TTTR $ tft TfR £ *Tr fVtft TTR ^ f^ETR 3WT 

srk % f^pr tntrr ^ mfttsr % cfR Rf ^rwr^rfy % fatr 
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■w ft. fwnr ?mr fftsr’rcr-jfor 
ft . *rFT 

fftftH'l 31% ^3RTT*ff WET ■TR' 

sfh; TcTT 

fftT^TT 3ERR 

1 2 

3 

4 

1 . 12— 

«ft THfirt frefer ^reftr, 

91. £Rfft, 

5TT. ^pT^Trf, 

fW^r ®pft ^ %w ^Tfe^r Wr 
ft 5TfHR ^ 1 

2. 13—fWrjr 

^IcTTSft ^1^16, 

fftmftMrW faRrffttft, 

3T. aRIS'*’ 

—3#r— 

3. 17—^iWrt 

sft Sl'jfw TTWf, 

F. ft. 94—t£Vf3 ‘JEWll &MI, 
Wct? 

—<T— 

4. 7 0—^T5T«rnFT 

%1 ftt. T FlTJ T 1 1J E1 ftA'd'-M 1 3T«T, 

fcR jjsrrr, Wd+ 

—— 

5- 70— 

sft %.T^. TRURIRT 553 ftiTRT 

WsttWI, 

Ws»F 

—af^t— 

6. 

Sift *ft. ftftTRT?^ fttTTRT 

—— 

7- 172—'PKTR 

«ft fw ^TR $ftT$, 

Eftftfii“f> 


8. ---W<ft— 

«ft Tift HftTTft, 

^Rijsftfr Wit 

—w— 

9. 192—Tnryf 

<ft srr fcfttr, fftRR nit 

RTF! *lfft$i<n, 
cTT^F—4l*)yl, 

—w— 

10. 206—fWtft (?1,^T.) 

sft %%T FRfft flM, 

REFT ? Tt. STRRRR, 
ctt . fnwrfr, W^ 

__?nft— 

11. 219—smFRT ^TWfr 

«ft qr% tfft fttrr hRrt ftst 

REFT 3FRT3T, ftY. ?T^TFft, 

3T. 4W^<., 

—■*#■— 


[ft. 76 /We. -fft.*T./97] 

ft, 

TFT, ETpER 
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ORDER 

New Delhi, the 7th October, 1997 

O.N. 245,—Whereas, the Election Com¬ 
mission is satisfied that the contesting candi¬ 
dates specified in column (3) of the Table be¬ 
low at the General-election to the Legislative 
Assembly, 1994 held from the constituency 
specified in column (2) against his|her name 
has failed to lodge an account of his|her elec¬ 
tion expenses or in the manner required by 
law, as shown in column (4) of the said table, 
as required by the Representation of the 
People Act, 1951 and the Rules made there¬ 
under ; 


And, whereas, the said candidates have 
not either furnished any reason or explanation 
for the said failure even after the due notice 
or the Election Commission, after considering 
the representations of any, made by him [her 
is satisfied that they have no good reason or 
justification for the said failure ; 

Now, therefore, in pursuance of Section 
10A of the said Act, the Election Commission 
hereby declares the persons specified in Col¬ 
umn (3) of the Table below to be disqualified 
for being chosen as and for being, a member 
of either House of the Parliament or of the 
Legislative Assembly or Legislative Council 
of a State for a period of 3 years from the date 
of this order. 


SI. 

No. 

No. and name of the 

Assembly Constituency 

Name and address of the 

Contesting Candidates 

Reason for disqualification 

0 ) 

( 2 ) 

(3) 

(4) 

1 . 

12 —Afzalpur 

Shri Devindrappa Hadegil Haruthi, 
Post: Hadagil Haruthi, 

Tq : Gulbarga, Karnataka. 

Failed to lodge the account 
of election expenses. 

2 . 

13—Chitapur 

Shri Shadakshri Swami Hiremath, 

R/o. Honna Kiranigi, Tq : Gulbarga, 
Karnataka. 

—do— 

3. 

17—Yadgiri 

Shri Prabhulinga Wared, 

H. No. 94, Saidapur Station, 

Gulbarga District, Karnataka. 

—do— 

4. 

70—Mulbagal 

Shri V. Krishnappa, 

S/o. Venkatappa Santhc Maidan, 
Mulbagal, Karnataka. 

—do— 

5. 

—do— 

Shri K. S. Narayanappa, 

S/o. Sanjappa, 

Koladevi Mulbagal Taluk, Karnataka. 

—do— 

6 . 

-do- 

Shri B. Sonnappa, 

S/o. Chowdappa Duggasandra, 
Mulbagal Taluk, Karnataka. 

—do— 

7. 

172—Karwar 

Shri Vijay Kumar Desai, 

Gund, Yaramuk, Joida, Karnataka. 

—do— 

8 . 

—do— 

Shri NareshYeshwant Rare, 

Angadi, Sanmudgcri, Karnaiaka. 

—do— 

9. 

192—Ramdurg 

Shri Kamalkishor Giridharlal Ralhi, 

At : Manihal, Sureban, 

Taluk : Ramdurg, Karnataka. 

—do— 

10 . 

206—Chikkodi (SC) 

Shri Surcsh Maruti Bagewadi, 

At Post: Bambalwad, Tq : Chikodi, 
Karnataka. 

—do— 
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PE 2.19—Basavuna Bagewadi Shri Patil Basanagouda Failed to lodge the 

Dhareppagouda, account oT election 

At : Katral, P.O, : Arjunagi, expenses 

Tq : Bijapur, 

Karnataka. 


[[No. 76/KT-LA/97] 
By Order, 
BABU RAM, Secy. 


TOst 

fTOff, 7 STPJspt, 1997 

RT.W. 24G.—TO RoTOf ^TPfDT 40 BETTO TO $ fa TO 4?f OTP>ft % TO*f ( 2 ) if E*TT- 

faftfTO Rnm to % stor fTOTO % TO aft ( 3 ) if fTOSTO RrfTO-TO ir 

% TOR ( 4 ) if '37T% TON falofTO: TOTO iTfrt ERT STOP Rttpff, Http , TOfdFTO TOtTOo, 

1951 TO tRtffd TOP 00 Rppff 3TTT SPlTO TO TO°ft % TOR ( 5 ) if WUfsirT RTO TOf- 
^ srpfl 40 . ?FJT <lf<SW Rid if ROTO Tf r ^ ; 

TftT TO, TOT REffa Rf if TOR ^p^FTT TO tTO (R TOT RORTOT % TO or of REPP 

xrcp^r to dph forr $ et 00 % stpt firp Ed rett tort do, dPt Rfl ?ff fqRR pro % 

TOTO TON «bt e? torto ftt tot f. fo to%. to to rrewtt % fart TO toTO repp et ?ete1 - 

fTO otff & ; 

rr: re, TOTO riTO to TOTOr iff sikt io~r * r-^rtn if tfftr 4ft RRtfl %■ tor ( 4 ) 
if fTOTOr TOTOff ft per % TOf too % et TOt toe/tot otto-re NF fTOd to toe TOte 
qfro ^ toe ^ TO Rfd TO % fiiR. we rtor TOftf if TO ee 4ff ^rafti % fRrtr 

frofifE eTTO rw %:— 

OTTO 


Rr We rt fTOR froH to f-Etfro-TO 4h IeTOo toe TO Rrooff Rttoi rt rtce 

w RE E. r’It ETR RT E1E TO EEf 


3 2 


3 


4 


5 


UpiRTU? fTOPTTOT % 

TO etotot TOTO, 

1995 

2 0--'d+i <.*£ 

^ n. 

#^£^5 T^nvTj 'Offi ^r«TT 

5 , TOTOf hTOV toTOt, if wpqR 
ulVd'i Rffs E 

TO E 1, EPTT ETO, 

^jTO-400009 

—TO— 

22—ErtTETsT 

TOetTO —TO— 

23/31, Pff.>ff. #P Tf¥, 

tjTO-4, to;i.^ 1 


312. —TO— 


29-fTOtft 


RRET W»5R gtrff, fdVfTO TOf EH Eff Rf 

2 / S, ETET TO ElTOf, E«T SlfapFT TO if 

Ef.off.^t; iw, EtTfff, Wf 

TO^- 18 . ITJfKPs? 
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1 2 

3 

4 

5 

313. ffmnr *mr 

1995 

29 — fa^T^t 

gtripT. v^wi resr, 

^nwr-92, ft 'ft. 

^rr, ttt *rnf, 

sfttft, ^f^-18, 

^Kl<^ 1 

f^PT ®*rft «?t ’ftt *ft 

amq^r 1 

3i4- — ^nft — 

—37ft— 

zm gtsr *ft^ 

8/78, M-grmfMTl 
rr. £ £ttrtt ft?, 
tfft, g^-18, 

~^t— 

315. — ^ — 

33— 

srjr; ft, ?ftffr ft $rarr ^ft ft 

191, TWVT ww 

ftrok, *Wterrr, 
g^ff-400037, 

316. —— 

34-mftpt 

wxwn^ fwm, 

1 56—tft fiwwrfl *prcr, 

Spt ftr, (£s:), 

mf^T- 1 6, 7T5TTT«5I 

—T#t— 

31 7. —*T#f — 


?trfr ^rnTj, 

*nf^r*T ■^•mrgt, 
ft.%. ^TeT, 

*tnn:r i. 132, 

_r-. _ _r 

wT'itfr 

g^r£ 1 6, ^ngrcjj i 

— 

318. —^— 

33-*tt% 

5PJ g*T, jj+H g*T. TF5TT, 

T»RT tt. 23, 
tTTO 'TT?5ntW ?TTSft, 
ftr, gfsrf-400017, 

H$l <t^ 1 

— ?Ct— 

*HJW 

319. — *f£t — 

69-%?TK 

*rft£ ^rypTg; 

^nrftfft f*R ‘NUtvW % 'trsr 
l^ff, fitHl—*1 
i 

— ?^t— 

320. —— 

—^— 

?t^5? *tm frfaR, 
g.ft. ftft 5ft.%. f 
ffrstR, *r$irrsf i 

— T^t— 

321. —— 

105-fa«Ftf TRH 

qrfwr Tncm wprtc, 

*T. ^ ft. 'fl^atrr, 
tTT. TTV'fW, faWT 

1 

— ^£t — 


2756 GI/97 —2 
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1 2 

3 

4 

5 

322. faHRfTHT% 

fan, 

15 9 5 

107-%TT 

TfETT 3T3T* 

c\ 

?lf. 7TETK, fjTTT Sra^Hi, 
wmcj i 

<tfa T T'lr srrfaA m.A if 
rai.5t 

323 —vnfr-— 

107-’3T*Prfa 

m-m 7rT|Tt7 qtfAr, 
ftrf*?r ttIt, 

A. 9 A TRT, 

c\ ' 

^nmrr, ftrai ^rsm, 
JEfTCIRI 

—TTjft-— 

3 2 1. — 

2 17-91 Hl^ ^ER 

w-frara 

HffTT^nrnf, 4-7 
^T'Tl'T’Tr A. 2, 

HW, 51F1TT, 

fa 3 fa ? *rr At# At 

faqr ^rfatT if 

WIT 

325. —arO — 

—— 

51T? foAlf Hlsf^ET, 

2 06-&2' fl, 

Araraj, 7??Tr^ 

- fa£l-- 

326- -- 

2 22- T 

%=h *raar itf^APtry. 
n, toIt At. ?ram 
err. tt9t, f-rar Aram, 
T?,RT^ 1 


32 7. --^'f— 

' 

At^TTT mrafT H>RET 

8 4, fra ^7A 

TT. *TlTf, fTTT 

H?Rpv ; 

Alfa A ifrar srfaT wrA *r 
*m*t 

3 2 8. —^— 

2 2 2-RTSir 

Aft J.TTS’ 7jHm3, 

*.T. At. ^T^flAr, 
rTto ifr t f^THT AW^r, 
preps’ i 

—Ttfr— 

32 9. — 

2 2 4-««i>rr 

*?!** AuRjaf, 

RW a . 1034 , 

At$R *iAI, AArar, 
f^rar Aram, ^mra; i 

fa AN a wpn 3 r Aft At *rar 

StfaT 37if if ?IT13T 


[7 . 7<i/ t f?l.-fa.fT./s5] 
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ORDER 

New Delhi, the 7th October, 1997 

O.N. 246.—Whereas, the Election Commission of India is 
satisfied that each of the contesting candidate specified In 
column 4 of the Table below at the General Election to the 
Mahatushtra Legislative Assembly specified in column 2 and 
held from the constituency specified in column 3 against his/ 
her name has failed to lodge the account of his/her election 
expenses as shown in column 5 of the said Table as required 
by the Representation of the People Act, 1951 and the Rules 
made thereunder; 


And whereas, the said candidates have either not furnished 
any reason or explanation for the said failure even after due 
notice by the Election Commission or after considering the 
representation made by them, if any, the Election Commission 
is satisfied that they have no Rood reason or justification 
for the said failure; 

Now, therefore, in pursuance of Section 10A of the said 
Act, the Election Commission hereby declares the persons 
specified in column 4 of the Table below to be disqualified 
for being chosen as and for being a member of cither house 
of Parliament or the Legislative Assembly or Legislative 
Council of a Stale or Union Territory for a period of three 
years from the date of this order 


TABLE 


SI. No. 

Particulars of elections 

SI. No. & Name 
of Assembly 
Constituency 

Name & Address of the 
contesting candidates 

Reasons for 
disqualification 

1 

2 

3 

4 

5 

310. 

General Election to 
Maharashtra Legislative 
Assembly, 1995. 

20-Umarkhadi 

Rupendrasingh Rajavut, 

5, Thokarshi Lalji Kapadia 
Building, Masjid Siding 

Road No( 1, Dana Bunder, 
Mumbai—400009, 
Maharashtra, 

Failed to lodge the 
account in the 
manner. 

311. 

-do- 

22-Khetwadi 

11a Dagli, 

23/31, C. P. Tank Road, 
Mumbai—4 

Maharashtra. 

-do- 

312. 

-do- 

29-Shivadi 

Akbar Abdul Qureshi, 

2/8, Mayanagar Colony, 

B, G. Kher Road, Worali, 
Mumbai—18, 

Maharashtra. 

Failed to lodge any 
account of election 
expenses. 

313. 

-do- 

-do- 

S. M. Abdulla Patel, 

H, Block-92, V. P. Nagar, 
Lala Lajpatrai Marg, 

Worali, Mumbai—18, 
Mahatashtra. 

-do- 

314. 

-do- 

-do- 

Tambe Suresh Bhiku, 

8/78, Mahapalika Vasahat, 

Dr. E. Mozes Road, 

Worli Naka, 

Mumbai—18, 

Maharashtra. 

-do- 

315. 

-do- 

33-Matunga 

Ayyar Natarajan B., 

191, Ramcsh Stores, 

Sion Koliwada, 

M umbai—400037 
Maharashtra. 

Failed to lodge the 
account in the 

manner. 

316. 

-do- 

34-Mahim 

Chandrakant Shivagan, 

156-C Vijaychandra Bhagat 
Lane Cross Road, 

(East), Mahim—16, 
Maharashtra. [ 

-do- 
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1 

2 

3 

4 

5 

317. 

General Election to 
Maharashtra Legislative 
Assembly, 1995. 

34-Mdhim 

Patel Hassan Dagdu, 

Miahirn ChUnabhatti, 

D. K. Chawl, [ 

Room No. 132, 

Senapati Bapat Marg, 
Mumbai—16, 

Maharashtra. 

Failed to lodge the 
account in the 

manner. 

318. 

-do- 

-do- 

Shaikh M. Hussain M. Raja, 
Room No. 23, Samad Patal 
Chawl, Dharavi, Main Road, 
Mumbai—400017, 

Maharashtra, 


319. 

-do- 

69-Sinnar 

Arote Mahadu Ralu 

Near Kashidevi Mangal 
Karyalaya, Deolali, 

Distt.—-Nashik, 

Maharashtra. 

Failed to lodge any 
account of cle ction 
expenses. 

320. 

-do- 

-do 

Avhad Madhav Govind, 

At. Post—Dodi Bk., 

Tal.—Sinnar, 

Maharashtra. 

-do- 

321. 

-do- 

105-Slndkhed Raja Patil Narayan Shamrao, 

At. Po. Bhatkheda, 

Tq.—Erandol, 

Distt.—Jalgaon, 

Maharashtra. 

Failed to lodge the 
account in the 

manner. 

322. 

-do- 

106-Mehkar 

Awachar Roduba Kacharu, 

At. Post. Sultanpur, 

Taluq—Lonar, 

Distt.—Buldana, 

Maharashtra. 

-do- 

323. 

-do- 

107-K.hamgaon 

Sonekar Rajkumzr Pandurang, 
Civii Line, 

Near School No. 9, 

Khamgaon, 

Distt.—Buldana, 

Maharashtra. 

-do- 

324. 

-do- 

217-Solapur City 
Notrh 

Pagadiwale Mahamdshariph Failed to lodge an 

Mehatabsab, account of election 

Garibi Hatav Zopadpatti No. 2, expanses. 

Vijapur Naka, Solapur, 

Maharashtra. 

325. 

-do- 

-do- 

Shah Kishor Bhabutmal, 

206, East Mangalwar Peth, 
Solapur, 

Maharashtra. 

*do- 

326. 

-do- 

222-Madha 

Keche Baban Gahininath, 

At, Garakole, Post Adhegaon, 
Tal. Madha, 

Distt.—Solapur, 

Maharashtra. 

Failed to lodge the 
account in manner 
manner. 


[Vfall-- 3 (iii) ] 
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1. 2. 3. 

327. General Election to Maharashtra iU-Madha 
Legislative Assembly, 1995 


328. -do- 


-do- 


329. -do- 


224-Sangola 


4, 5. 

Osiwal Ramlal Nemchand Failed io lodge the 
ShukraWar Peth, Tembhurni, account in ihe manner 
Tal.—Madha, 

Distt.—Solapur, 

Maharashtra. 

Gore Prakash Ramchandra, -<fo- 

At. & Post. Kurduvvadi, 

Tal.—Madha, 

Distt.—Solapur, 

Maharashtra. 

Maske Chandrakant Sbankarrao, Failed to le dge ary 
H. No. 1034, Lohar Galli, account of election 
Sangola, expenses. 

Distt. Solapur, 

Maharashtra. 


[No. 76/MT-LA/95] 
By order, 

AJAY MITTAL, Director (Admn.)-cum-Principal Secy. 


?rf faesft, 27 1997 

arr.iff. 247: — jferfafaer 1951 (1951 qr 10s % Jr, 

mifa 1991 fafan wtf tf. 1 3 r w niram, % pm'Yg 20 ^<r, 

1998 % itmw n.tr^iTT HffiTfaRi ^7ar|i 

*nr Jr ett % 1) 

[H . 82/«T.H .-qr.rr./( l/9l)f9<l] 


New Delhi, the 27th October. 1997 

ON 247.—In pursuance of Section 106 of the Represen* 
tatkm of the People Act. 1951 (43 of 195!) the Election 
Commission hereby published the order of the High Court 
of Madhya Pradesh, Jabalpur dated 30-2-96 in Election 
Petition No. 1 of 1991. 

ELECTION PETITION NO. 1 OF 1991 
Ramesh Bais and another. 

V/s. 

Shr i VicNa Charan Shukla and 27 others. 

ORDER 

Consequent upon publication of notification u/s 14 of the 
Representation of People Act, 1951 (for brevity hereinafter 
referred to as the Act) sometimes in April, 1991 calling 
upon Parliamentary constituencies for electing members for 
the House of the People, the Election Commission appointed, 
as required u/s 30 of the Act, date for making nominations, 
scrutiny of nominations, withdrawal of candidature after the 
date of scrutiny and the poll dates, whereupon the Rcturnins 
Officer gave a public notice of election u/s 31 of the Act 
inviting nomination of candidates, inter alia, in respect of 
17-Ratpur Parliamentary Constituency, which led to filing 
of various nomination papers but during the process of scru¬ 


tiny, the nomination of one Shn Shobbaram Barman was 
rejected by the Reluming Officer on 27-4-91 on the ground 
of his having disqualification under Article 102(lXa) of the 
Constitution of India (for brevity hereinafter referred to as 
“the Constitution’’) and after withdrawal of candidature, there 
remained in the fray us many as 29 candidates amongst whom 
Shri Vidya Charan Shukla and Shri Riuncsh Bais "-ere also 
the candidates at the contest. Shri Vidya Charan Shukla, 
who secured highest number of Votes j.e. 1,88,335, was de¬ 
clared elected by the Returning Officer on 17-6-1991 as 
against Shri Ramesh Bais who polled the next highest number 
of vcfies l.c, 1,87.376. 


2. By means of the present election petition (for brevity 
hereinafter referred to as the petition) the election of 
Shri Vidya Charan Shukla (respondent No. 1) is called In 
question by Shir Ramesh Bais alongwith one Dr. Rajendra 
an elector, seeking following reliefs:— 


(1) To declare the election of 
the respondent No. 1 
Vidya Charan Shukla, void 
u/s 100(l)(a), (c) and (d) 

(i) of the Act; 


(2) To declare the petitioner 
No. 1 dulv elected from 17- 
Raipur Lok Sabha Constituency ; 
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FT 


(3) To grant any other suitable 
relief alcmgwlth costa of the 
petition. 


3. The notices meant for respondents were served on the 
respondents No, 1 on 28-10-1991, respondents No. 2, 4, 5, 
fej 9, 10, 11, 12, 13, 16, 19. 20, 21, 22. 23, 

24 25, 26, 27, 28 24-9-1991 and respondent Nos. 

7#i and 14 on 25-9-1991, respondent Not 17, on 1-11-1991, 
respondent No, 18 on 10-11-1991 and respondent No. 8 on 
15-12-19.91, 

It was respondent No. 1 alone who put in appearance on 
mit-91 and filed his Written Statement. The other res¬ 
pondents 2 to 28 were proceeded ex-parte. On the basis of 
tl]S pleadings in the petition, and the Written Statement, 
jfoljlowinK issues were struck : 

ISSUES 


Government at the centre under the Leadership of Shrl V. P. 
Singh could not continue owing to inner-developments which 
promoted defections and Shri Vidya Charan Shukla was one 
of the defectors, received expulsion from ths Janta. Dai party 
on 5-11-90. 

The then Prime Minister Shri V. P. Singh thereafter tabled 
a motion, seeking confidence of the House on 7-11-90 where¬ 
at on division of votes, Shri Vidya Charan Shukla. was found 
to have voted in support of confidence motion, which ulti¬ 
mately defeated, leading to resign at ion of Shri V. P. Singh 
and as well as dissolution of the House paving, way for fresh 
poll in Appil, 1991 and the present petition Is outcome there¬ 
of. 

(c) The then Speaker of House of the People vide order 
dated* 11-1-91, which is as extracted below, declared inter 
alia, Shri Vidya Charan Shukla as having incurred disqualifi¬ 
cation for being a member of the House of the People. 


Ha) Whether respondent No. 1 having been disqualified 
under the provisions of Xth Schedule to the Cons¬ 
titution of India, was not qualified to contest the 
Parliamentary Elections ? 

l-(b) What is the effect of the pendency of the Writ 
Petition filed by respondent No. 1 in Delhi High 
Court on the proceedings of this Election Petition, 
challenging his disqualification under Xth Schedule 
to the Constitution 7 

2. Whether the nomination paper of - Shri Shobharam 

Barman was improperly rejected? 

3. Relief and costs ? 


So far as the following facts are concerned, the learned 
qounsel for the parties arc not at variance:— 


“In exercise of the powers conferred upon me under 
Paragraph 6 of the Tenth Schedule to the Constitu¬ 
tion of India and the Rules thereunder. I, Rabi Ray, 
Speaker, Lok Sabha, hereby declare that th6 follow¬ 
ing 7 members of Lok Sabha have incurred dis¬ 
qualification for being Member of Lok Sabha in 
terms of Paragraph 2(1) (b) of the said Scheduled: 

1. Shri Basavraj PatiL 

2. Shri Hemendra Singh Banera, 

3. Shri Vidya Charan Shukla, 

4. Dr. Bengali Singh, 

5. Shri Sarwar Hussain. 

6. Shri Bhagey Gobardhan, 

7. Shri Devananda Amat. 


(a) That on the date of the scrutiny of the nomination 
paper for being candidate for the House of the 
People, from 17- Raipur Parliamentary Constituency, 
the nomination paper of Shri Shobharam Barman 
was rejected on 27-4-91 by the Returning Officer 
by passing following ordter:— 


f'3rw*ff imtfFT grw frtFT 3fr fo mru 
W ^ TTTtT t # t I tffinrPT ^ 

43 (i)(*P) % SPT^IT vTPfr «PI 'TTHTUn- 
WT' <stTt % faff iflffT | : rTr 


S^TT:—(aprfeff) 


27-4-91 


Accordingly, the aforesaid Members having earned disquali¬ 
fication, ceased to be the Member* of Lok Subha With imme¬ 
diate effect and their seats shall thereupon fall vacant.’’ 

This order was given challenge by Shri Vitlya Charan 
Shukla before Delhi High Court by means trf Writ Petition 
No. 537 of 1991 under Art. 226 of the Constitution which, 
according to the statement made at the Bar, is pending though 
the learned counsel for the contesting parties wjjrc, at variance 
on the question of there being any order in the :: said Writ 
Petition, staying the impeached order of the Speaker of the 
Lok Sabha dated 11-1-91. Learned counsel for the respon¬ 
dent No. 1 Shri Kapil Sibbal, Senior Advocate, submitted 
that after the order of the Speaker of the Lok Sabha, fresh 
elections for the House of (be People had taken place and 
the petition contains only challenge of this fresh election of 
respondent No. 1 and the pendency of the said Writ Petition 
in the Delhi "High Court and grant or Hon-grant of anv 
interim relief has no relevancy in the context of the facts of 
the present petition qua the constitutional position. 


a* realtor main contest confined between the petitioner No. 
Kimesh Bars and the respondent No. 1 Shri Vidya Charan 
Shir (la. The petitioner No. 1 was the candidate set up by 
HhartiVa Janta Party whereas the respondent No. 1 was the 
alidate set up by Congress (I) political party. PoU, as per 
cduled programme, took place on 20-5-91 and on con¬ 
sort of the counting, which though came into abeyance 
16-6-91 owing to the assassination of the then Prime 
nlsttr of India Shri Rajiv Gandhi, the respondent No, 1 
i Vidya Charan Shukla, having secured highest number of 
es i.e. 1,88,335 as against the petitioner No. 1 Shri Ramesh 
s, who secured next highest number pf votes i.e, 1,87,376 
1 declared on 17-6-1991 as having been duly elected for 
House of the People. 

bj) (Anterior to the election in question by means of the 
itnt petition, there had earlier been, an election for the 
loupe of the People, from 18-Mahasamund Parliamentary 
stituency sometimes in November, 1989 whereat Shri 
jdya Charan Shukla, set up as a candidate by the Janta 
Dial party, having secured highest number of votes, was dec¬ 
lared duly elected. Janta Dal having succeeded in forming 


5. Heard the learned counsel for the petitioner Shri N. S- 
Kale, Senior Advocate, assisted by Shri L. S. Bnghal and 
learned counsel for the respondent No. 1 Shri Kami Sibbal. 
Senior Advocate, assisted by Shri V.. K. Tankha, Advocate. 

Learned counsel for the ’^‘titioner very fairly did not press 
the Issues No. l-(n) and l-(b), may be for not finding his 
way clear in view of the provisions of Article 102 of Inc 
Constitution which spdaks that 1 person shall be disquali¬ 
fied for being a member of the either House of Parliament. 
Now, as such, the only issue survives for consideration is 
Issue No. 2 as the Issue No. 3 is resultant one. 

6. Shri Vidva Charan Shukla, the respondent No! 1 havlhg 
filed written Statement in the petition., did, no* c«*mr to Wit¬ 
ness Box and did not examine any witness from his side, 
may be because of the fact that the issues involved in the 
petition were purely of legal character, not having dependence 
on the material not finding place in Election Petition anne- 
xures annexed thereto and the written Statement, . on r.nv 
fachial aspect, as on 12-|J1-1992. the ■ statement was made 
be'Wre ibis Court to the effect that respondent No. 1 drips 
not wish to examine anv witness nor himself. Tha. Written 
Statement is onlv the pleading relating to admission or denial. 
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of the facts pleaded in the plaint and may also have new 
pleas under Order 8 Rule. 2 C.P.C. to shown non-maintain¬ 
ability of the petition, including all such grounds of defence 
as. if not raised, would likely to take the opposition bv sur¬ 
prise or would robe issues of fact not arbintr out of the 
plaint, 

Evidence is defined ; n See. .' of the F.vidcnee Act, 1872 as 
“Evidence means anil includes 

(1) the statements which the Court permits ot retiuirc 
to be made before it by witnesses, in relation to 
matters of fact under enquiry. 

Such slalcments are called oral evidence. 

(2) All documents produced for the inspection of the 
Court : Such Documents arc called documentary 
evidence.” 

Thus, the Written Statement by itself is no evidence and is 
only pleading, requiring proof of unadmitted or disputed facts 
but in the present petition, respondent No. 1 did not lead 
any evidence. Petitioner in support of his case, examined 
Shri G. S, Yadu as PW 1 and Raniesh Eais, the petitioner, 
as PW2, and Shri Shobharam Barman as PW3. Sri G. S. 
Yadu, a Store Keeper in the Election Office Raipur who 
proved the order passed by the Returning Officer on the 
nomination Paper Shri Ramcsh Buis, (PW2) proved the 
pleadings stating to the effect that he (Sri Sobha Ram Barman) 
was a Watchmen in the Food Corporation of India, which 
post does not fall in the abit of “office of profit” but the 
Returnin'! Officer rejected his nomination paper on this 
ground that ho was holding office of profit in the Food Cor¬ 
poration. Sobha Ram Barman examined as PW-3. He pro¬ 
ved his signatures on his nomination paper. He stated that 
he was employed ns a Watchman in the Food Corporation 
of India a' Raipur, and was in employment then he was 
getting salary Rs. 322I-, per month. 

7. The nomination paper of Shri Shobharam Barman was 
rejected bv the Returning Officer on 27-4-91 (Ex. P-1) on the 
ground of his having incurred disqualification for being elec¬ 
ted for the House of the People under the provisions of 
Article 102 (1) (a) of the Constitution, as he was under an 
employment of the Food Corporation of India (for brevity, 
hereinafter referred to as “the Food Corporation”). The 
allegations as regards to rejection of the nomination paper 
of Shri Shobharam Barman, bv the Returning Officer as con¬ 
tained in Paras 14<h) and 14(b) of the petition are as 
extracted : 

“14. (a) That the election of the respondent No. 1 is 
also liable to be declared void under Section 100(1) 
(c) of the Act for (he reasons that the nomination- 
pnper filed bv Shri Shobharam Barman was impro¬ 
perly reiected on the ground that he was holding 
office of profit. Though in fact the said Shri 
Shobharam Barman cannot be said to be holding 
office of profit under Article 102 0) fa) of Samvl- 
dhan. as he was posted only as a Watchman by the 
Food Corporation of India, the employees of wffiob 
are not disqualified to fill a sent in the Lok Sablia 
or any other Legislative.” 

(Emphasis supplied) 

“14. (b) That though the said candidate filed! affidav't 
stating therein that he was only a temporary em¬ 
ployee in the Food 1 Corporation of India, still the 
Returning Officer, without applying his mind, rejec¬ 
ted the nomination-paper. A copy of the nomina¬ 
tion-paper containing the order of rejection passed 
bv the Returning Officer and the affidavit filed by 
the said candidate is annexed herewith as Annexure- 
A-l and A-2 to this petition." 

8 . The Written Statement filed by the respondent 
No. 1 contains reply to Paras 14(a) and 14(b) of the 
petition in Paragraph 21 and 22 of the Written State¬ 
ment which are as extracted : 

“21 That in reply to Para 14(a).—It is submitted 
that Shobharam Barman was holding office 
of profit being an employee of Food Corpo¬ 
ration of India,” 


22. That in reply to Para 14(b).—It is submit¬ 
ted that whether an employee is temporary 
or permanent is not material. The fact 
remains that at the time of filing of the 
nomination paper, Shri Shobharam Barman 
was holding office of profit and the Return¬ 
ing Officer had rightly rejected his nomina- 
nalion paper.” 

Here holding by Shri Shobha Ram Barman “office of 
profit” being an employee of the Food Corporation of 
India is admitted. It was also admitted that he was 
posted only as Watchman by the Food Corporation 
of India. The documents filed with the petition as 
Annexurcs A-l and A-2 were not dlenied- It has 
further not been denied or disputed that the employees 
ot Food Corporation of Lidia are not disqualified to 
fill a seat in the Lok Sabha or any other legislature. 

The nature of emplayment of Shri Shobha Ram 
Barman as mentioned in Para 14(b) of the petition 
has not been denied rather it has been said whether 
an employee is temporary or permanent is immaterial. 

9. Thus, hi respect of Para 14(a) of the Petition, 
it has been admitted that Shri Shobharam Barman 
was holding office of profit, being an employee of the 
Food Corporation of India and in respect of Para 
14(b) of the petition, it has been stated that whether 
an employee is temporary or permanent is not mate¬ 
rial, and the fact remains that at the time of filing 
of the nomination paper, Shri Shobharam Barman 
was holding office of profit and the Returning Officer 
had rightly rejected his nomination paper. Within the 
provisions of Order 8 Rule 4 of the Code of Civil 
Procedure. There is no denial of the allegation in 
the petition, 

10. In the context of the controversy as involved 
here, it is relevant to consider various articles of the 
Constitution, such as Article 58(2) of the Constitu¬ 
tion, which deals with the disqualification for being a 
candidate at the election for the office of the Presi¬ 
dent of India, Article 66(4) of the Constitution which 
deals with the disqualification for being a candidate 
for the office of Vice-President, Article 102 (l)(a) 
of the Constitution, which deals disqualification for 
being a candidate for the election of either House of 
Parliament, Article 191 of the Constitution which 
deals with disqualification for being a candidate for 
the election to the Legislative Assembly or Legislative 
Council of a State: and the same are extracted 
below :— 

Article 58(2) with Explanation : 

“(2) A person shall not be eligible for election as 
President if he holds any office of profit 
under the Government of India or the Gov¬ 
ernment of any State or under any local or 
other authority subject to the control of any 
of the said Governments. 

Explanation.—For the purposes of this 
Article, a person shall not be deemed to 
hold any office of profit by reason only that 
he is the President or Vice President of the 
Union or the Governor of any State or is a 
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a Minister cither for the Union or for such 
State.” 


Minister either for the Union or for any 
State.” 

(Emphasis supplied) 

Article 66(4) with Explanation : 

“(4) A person shall not be eligible for election 
as Vice-President if he holds any office of 
profit under the Government of India or 
the Government of any State or under any 
local or other authority subject to the con¬ 
trol of any of the said Governments. 

Explanation : For the purpose of this Article, a 
person shall not be deemed to hold any 
office of profit by reason only that he is the 
President or Vice-President of the Union 
or the Governor of any State or is a 
Minister either for the Union or for any 
State.” 

. (Emphasis supplied) 

Article 102(l)(a) with Explanation and Clause (2) : 

“(1) A person shall bo disqualified for being 
chosen as, and for being a member of 
either House of Parliament — 

(a) if he holds any office of profit under the 
Government of India or the Government 
of any State, other than an office declar¬ 
ed by Parliament by law not to disqualify 
its holder; 

Explanation : For the purpose of this 
clause a person shall not be deemed to 
hold an office of profit under the Gov¬ 
ernment of India or the Government of 
any State by reason only that he is a 
Minister either for the Union or for such 
State. 

(2) A person shall be disqualified for being a 
member of either House of Parliament, if 
he is so dis-qualified under the Tenth Sche¬ 
dule.” 

Article 191 (l)(a) and Clause (2) : 

“(1) A person shall be disqualified for being 
chosen as, and for being, a member of the 
Legislative Assembly or Legislative Council 
of a State- 

fa) if he holds any office of profit under the 
Govemmment of India or the Govern¬ 
ment of any State specified in the First 
Schedule, other than an office declared by 
the Legislature of the State by law not 
to disqualify its holder; 

(2) For the purpose of this article, a person 
shall not be deemed to hold an office of 
profit under the Government of India or 
the Government of any State specified in 
the First Schedule by reason only that he is 


11. On analysis of Articles of the Constitution 
extracted (supra) it comes to; (a) Articles 58(2) and 
66(4) provide that a person shall not be eligible 
election as Prcsident/Vice-President, if he holds any 
office of profit : (i) under the Government of India; 
or (ii) the Government of any State; or (iii) under any 
local or other authority subject to the control of any 
of the said Government. Explanation makes it clear 
that a person shall not be deemed to hold any office 
of profit by reason only that he is the President or 
Vice-President or the Govemer of any State or is a 
Minister either for the Union or for any State, (b) 
Clause (a) of Article 102(1) provides for disqualiflca 
tion for being chosen as a member of the House of 
the People if he holds ary office of profit under the 
Government of India or the Government of any State 
other than an office declared by Parliament by law 
not to disqualify its holder. 'Hie disqualification 
under Clause (a) of Act, 191 of the Constitution for 
being chosen as a Member of Legislative Assembly or 
Legislative Council of a State is the same as is pro¬ 
vided for the House of the People except with the 
disqualification as attached to a person who holds an 
office of profit under Government of State specified 
in the First Schedule, other than the office declared 
by the Legislature by law not to disqualify its holder. 

12. There is no challenge to the fact regarding 
Shri Shobharam Barman’s employment in the Food 
Corporation of India as Watchman and in regard to 
the capacity of his service whether temporary or 
permanent, the Written Statement only contains the 
recital whether an employee is temporary dr perma¬ 
nent is not material. The dispute related, irrespective 
of the capacity whether he was temporary or a perma¬ 
nent Watchman, to the disqualification of Shri 
Shobharam Barman and the capacity of being perma¬ 
nent or temporary has no bearing to the basic con¬ 
troversy which is subject-matter of consideration. 

13. The Food Corporation is a statutory Corpora¬ 
tion, came into being, by virtue pf Food Corpora¬ 
tion Act, 1964 (for brevity hereinafter referred to as 
“the Food Corporation Act”), which is a legislation 
legislated by the Parliament in exercise of its Legis¬ 
lative power as contained in Item 43 List I of Seventh 
Schedule to the Constitution, as a trading corpora¬ 
tion for trading in foodgrains and other foodstuffs and 
the matters connected therewith and incidental thereto. 
Food Corporation was established u/s 3 of the Food 
Corporation Act and on its establishment it acquired 
the status of a body corporate by name i.e. Food 
Corporation of India, having perpetual succession 
having common seal with power, subject to the 
provision of the Food Corporation Act, to acquire, 
hold and dispose of property and to contract and to 
sue or be sued by corporate name. Thus, the status 
of the Corporation, obviously, is that of a juristic 
person distrinct one being clothed with its own perso¬ 
nality. In Daman Singh v State pf Punjab (AIR 
1985 §C 973) Supreme Court had the occasion to 
deal with as to wh a t is corporation and in this con¬ 
text the relevant portion is as extracted : 




“In Halsbury’s Laws of England, 4th Edn. Vol, 
3 Paragraph 1201, it is said— 

“A Corporation may be defined as a 
body of persons (in the case of Corpora¬ 
tion aggregate) or an office (in the case 
of corporation sole) which is recognized by 
law as having a personality which is distinct 
from the separate personalities of the mem¬ 
bers of the body or the personality of the 
individual holder for the time being of the 
office in question.’' 

A Corporation aggregate has been defined in 
Paragraph 1204, as— 

“A Corporation of individuals limited into one 
body under a special denomination having 
perpetual succession under an artificial form, 
and vested by the policy of the law with the 
capacity of acting in several respects as an 
individual, particularly of taking and grant¬ 
ing property, of contracting obligations and 
of suing and being sued, of enjoying privi¬ 
leges and immunities in common and of 
exercising a variety of political right, more 
or less extensive, according to the design of 
its institution, or the powers conferred upon 
it, either at the time of creation of at any 
subsequent period of its existence,” 

14. In Board of Trustees, Ayurvedic and Unani 
Tibia College, Delhi vs. State of Delhi (AJR 1962 
SC 458) Supreme Couit was passed with the ques¬ 
tion as to what is a Corporation, which was answered 
with statements contained in Halsbury’s Law of 
England extracted supra bj adding.— 

“A Corporation aggregate has therefore only 
one capacity, namely, its corporate capa¬ 
city. A corporate aggregate may be a 
trading corporation or a non-trading corpo¬ 
ration. The usual examples, of a trading 
corporations are (1) Charter Companies (2) 
Companies incorporated by special acts of 
Parliament. (3) Companies registered 
under the Companies Act etc. Non-trading 
corporations are illustrated by (1) Munici¬ 
pal Corporations, (2) District Boards, (3) 
benovalent institutions, (4) universities etc. 
An essential element in the legal concep¬ 
tion of a Corporation is that its identity is 
continuous, that is, that the oricinal mem¬ 
ber of members and his or their successes 
are one. In law the individual corporators, 
or members, of which, it is composed are 
something wholly different from the corpo¬ 
ration itself for a corporation is a legal oer- 
son just as much as an individual. Tims, 
it has been held that a name is essential 
to a comporation; that a corporation aggre¬ 
gate can, as a general rule, only act or ex¬ 
press its will by deed under its common 
seal that at present day in Engl 5 mi a corpo¬ 
ration is created by one or other of two 
methods, namely, bv Royal charter of in¬ 
corporation from the Crown or bv the Autho¬ 
rity of Parliament that is to say. by or by 
2755 OT'9* -3 


virtue of statute. There is authority of long 
standing for saying that the essence of a 
corporation consists in (1) lawful authority 
of incorporation, (2) the persons to be In¬ 
corporated, (3) a name by which the persons 
are incorporated, (4) a place, and (5) words 
sufficient in law to show incorporation. No 
particular words arc necessary for the crea¬ 
tion of a corporation; any expression show¬ 
ing an intention to incorporate will be suffi¬ 
cient." 

15. These facts, thus, make it clear that the Food 
Corporation of India is incorporated by statute. 

1. It may be noticed that Para 1210 Vol. 9 4th Edn. 
of Halsbury’s Laws of England deals with Corpora¬ 
tion and crown status; and the relevant portion is : 

“The question whether a Corporation is a ser¬ 
vant or agent of Crown depends on the 
degree of control which the Crown, through 
its ministers, can- exercise over it ip the 
performance of its duties. In the absence 
of any express statutory provision, the pro¬ 
per inference, at any rate, in the case of a 
commercial Corporation is that it acts on its 
own behalf, even though it is controlled to 
some extent by a Government department. 
The fact that a Minister of the Crown ap- 
ooints the members of such a Corporation, 
is entitled to require them to give him in¬ 
formation and is entitled to give them di¬ 
rections of a general nature does not make 
the Corporation his agent. The inference 
that a Corporation acts on behalf of the 
Crown is more readily drawn where its 
functions are not commercial but are con¬ 
nected with matters, such as the defence of 
the realm, which are essentially the provin¬ 
ce of Government.” 

(Emphasis supplied) 

17. Under the scheme of the Act, so to find out the 
position of Shri Shobharam Barman qua the Art, 102 
(l)(a) in regard to his disqualification for being cho¬ 
sen for the House of the People bv virtue of his bein-g 
under the employ of the Food Corporation a; a 
Chowkidar, the requires to be examined, undisputed- 
ly the Food Corporation is a trading (commercial) 
corporation, came into being by statute for taking 
no state trading in food staffs on an appreciable scale 
and to function generally as an autonomous organisa¬ 
tion working on commercial lines and to secure for 
itself a strantejric commanding position in the food 
grains trade of the country. T + has to work with the 
active and continued co-operation of State Govern¬ 
ment, and their machinery wherefor providing for 
setting up of Boards of Management or State Food 
Corporation. With the establishment of the Food 
Corporation under the Act the work relating to sto¬ 
rage, movement, distribution of and sale of food grains, 
performed thereto by the Regional Directorate under 
the Food Department of the Government, gradually 
transferred to the Food Corporation as also the staff 
working ip the Regional Directorates to the Food 
Corporation where whom prescribing the conditions 
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of service in regard to pay, pension and other similar 
facilities matters which are to be applicable to such 
employees on transfer, to the corporation so to take 
care lor not effecting adversely them on such a trans¬ 
fer. Here it may be noticed that it is not the case 
set up in Written Statement the Shobharam Barman 
is the person belonging to the Category of employee 
transferred from Regional Directorate of Food De¬ 
partment of the Government to the Food Corporation 
on its coming into being. The preamble of the Act 
reads as : 


“An Act to proxide for establishment of Food 
Corporation for the purpose of trading in 
foodgrains a id other food stuffs and for 
matters connected therewith and incidental 
thereto.'’ 

IS. The Food Corp iration on being established i.e. 
with effect from the date of issuance of the notifica¬ 
tion in the official Gaz :ttc u/s 3 of the Act came into 
a body corporate by lame having perpetual succes¬ 
sion and common seal with power, subject to the provi¬ 
sions of the Act, to acquire, hold and despose of pro¬ 
perty and to contract and may, by that name, sue and 
be sued. Functions of the Food Corporation are pro¬ 
vided under Section 13 of the Act. Parliament itself 
Not provided the locution of the Head Office of the 
Corporation, allowing option to the Central Govern¬ 
ment for specifying other place bv notification, Food 
Corporation is empowered for establishing the offices 
as also agencies at ether places in or outside the 
country. The corporation, as such, has been invest¬ 
ed independently with the power for establishing its 
offices and agencies not only inside the country but 
outside as well, which in fact, emplifics its autono¬ 
mous character. Though its original capital which 
was not cxceedablc beyond one haundred crores of 
rupees made increasable from time to time by the 
Central Government after due appropriation made 
by the Parliament by Law for the purpose and subject 
to such terms and conditions determined by that 
Government. The general superintendence, direc¬ 
tion, and management of affairs and business of the 
Food Corporation vests in the Board of Directors, 
which to cxerc'se all such powers and do al] such acts 
and things as may be exercised or done by the Food 
Corporation- under th v Food Cornoration Act. This 
Fond Corporation, while exercising its functions re¬ 
quired to work on business principles, having reward 
to the interests of the producer and consumer and to 
be guided bv such in tractions cm questions of policy 
as mav be given to it bv the Central Government, and 
on donbt being arisen whether a auestion is or is not 
a Question of pofiev the decision- of the Central Gov¬ 
ernment thereon to be final. The Board of Directors 
to consist of persons as provided u/s 7 of the, i.c. a 
Om-rmnn, three Directors to represent respectively the 
Ministries of th n Ccrtral Government dealing with : 
fa) Food (TV) Finance. fc> and Cooperation. Managing 
Director of the Central Warehousing Corporat : on 
established under Section 3 of the Warehousing Cor¬ 
poration Act 1Q62 (Ex-Officio Managing Director and 
six other Directors. All the Dractors. except ex- 
officio to he appointed by the Central Government. 


The Managing Director to exercise such powers and 
perform such duties as the Board of Directors may 
entrust or delegate and to receive such salary and 
allowances as the Board of Directors fix with the 
approval of Central Government. The term of office 
of Managing Director and filing of vacancies to be 
made in the matter prescribed. Director is remov¬ 
able by Central Government after consultation with 
the Corporation, which of course to have primacy, 
after opportunity to him on incurring disqualification 
as provided under Section 8 of the Act, The Board 
of Drectors to meet at such time and place and deci¬ 
sion to be by voice vote. Chairman having casting 
vote and to observe such rules of procedure in regard - 
to the transaction of business at its meetings (including 
the quorum at meetings) as may be provided by Re¬ 
gulations by the Food Corporation under the Food 
Corporation Act. Advisory Committee may be set 
up by the Central Government under Section 11 of 
the Act to give advice on being sought from it either 
by the Central Government, or the corporation. Sec¬ 
tion 12 of the Act provides for the officers and other 
employees of the Food Corporation, which is as ex¬ 
tracted : 

“(1) The Central Government shall, after consul¬ 
tation with the Corporation, appoint a 
person to be the Secretary of the Corpora¬ 
tion-. 

(2) Subject to such rules as may he made by the 

Central Government in this behalf, the 
Corporation may appoint such other offi¬ 
cers and employees as it may consider neces¬ 
sary for the efficient performance of its 
function, 

(3) The methods of appointment, the conditions 

of service and the scale of pay of the offi¬ 
cers and other employees of the Corpora¬ 
tion shall— 

(a) As respects the Secretary, be such as may 

be prescribed; 

(b) as respects the other officers and employ¬ 

ees, be such as may be determined by 
regulations made by the Corporation— 
under the Act. 

(Emphasis supplied) 

Thus, the Food Corporation- to appoint its other 
officers & employees as it considers necessary for the 
efficient performance of its functions. 'Hie method of 
appointment as respects the other officers and emp¬ 
loyees. be such as may be determined by regulations 
made by the Corporation under the Act. Section- 26 
of the Act provides for submission of programme of 
activities and financial estimates for each year in ad¬ 
vance for the succeeding vear. It has borrowing 
power under Section 27 of the Act which is as— 

"(1) A Food Corporation may for the purposes 
of carrying out its functions under the Act, 
take advance against stocks of foot! vra-ns 
or other food stuffs held by it, or borrow 
money— 

(i) from any Scheduled Bank; or 
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(ii) from any other Bank or financial institu¬ 
tion approved by the Central Government 
in this behalf. 


(2) The Central Government may guarantee the 

loans and advances taken by a Food Cor¬ 
poration under sub-section (1) as to the 
repayment of principal and payment of in¬ 
terest and other incidental charges. 

(3) A Food Corporation may, for the purpose of 

carrying out its functions under this Act. 
also borrow money from the Central Gov¬ 
ernment, and that Government may, after 
due appropriation made by Parliament by 
law ni this behalf, pay to the Food Cor- 
loan on such terms and conditions as that 
Government may determine.” 

It may also land or advance money to any 
person engaged in the production of food grains 
upon the security of food grains or such other 
security as may be prescribed connected with 
such productions. It has power to enter into 
agreement with any grower of crops for pur¬ 
chase of food grains after harvest of such 
crops. Scheduled Bank or other financial 
agency may, on the basis of agreement lend 
money to a grower of food crops on guarantee 
of loan by Food Corpn. The Food Corporation 
to have its own funds, and all receipts of the 
Food Corporation to be credited thereto and 
all payments of the Corporation to be met there¬ 
from. Such fund to be applied for meeting all 
its administrative expenses and for carrying 
out the purposes of the Act. Its funds to be in¬ 
vested in the securities of the Central Govern¬ 
ment or any State Government or in such other 
manner as may be prescribed. It may establish 
a reserve fund to which amount to be credited 
every year such portion of its'annual profit as 
it th ink s fit. After making provisions for such 
reserve fund and for bad and doubtful debts, 
depreciation in assets and all other matters 
which are usually provided for by companies 
registered and incorporated under the Compa¬ 
nies Act, 1956, the balance <4 its annual pro¬ 
fits to be paid:— 

(a) In the case of Food Corporation of 
India, to the Central Government;, 
and 

(b) In the case of a State Food Corpora¬ 
tion, to the Central Government and 
the Food Corporation of India in the 
same proportion as the capital pro¬ 
vided by them. 

The Central Government, as such, has the 
right of participation in profit to receive pro¬ 


fits qua proportion of its capital provided to 
the Corporation. Section 40 of the Act grants 
protection of action taken under the Ac! 
which is as extracted :— 

“No suit or other legal proceeding shall 
be against a Food Corporation or 
any member of the Board of Direc¬ 
tors thereof or any officer or 'other 
employee thereof or any member of 
a Board of Management or its staff 
or any other person authorised by 
the Food Corporation or a Board of 
Management to discharge any func¬ 
tions under this Act for any loss or 
damage caused or likely to be caus¬ 
ed by anything, which in good faith 
done or intended to be done in pur¬ 
suance of this Act.” 

Section 41 provides for offences, where, who¬ 
ever without consent in writing of the Food 
Corporation uses its name in any production of 
advertisement, is made punishable with impri¬ 
sonment for a term which may extend to six 
months or with fine which may extend to one 
thousand rupees or with both but cognizance 
of offence could not be except on a complaint 
in writing by an officer authorised in this behalf 
by the Corporation. It not to be placed in liqui¬ 
dation save by an order of Central Government 
and in such manner as that Government may 
direct. The provisions of Income Tax and Sup¬ 
per Tax on income profit or gains to apply by 
deeming it a company within the meaning of 
Income Tax Act, 1961. It has power to make 
regulations with the sanction of Central Gov¬ 
ernment by notification in the Official Gazette 
not inconsistent with the Act and rules for 
providing for all matters for which provision is 
necessary or expedient for the purpose of giv¬ 
ing effect to the provisions of the Act but with¬ 
out prejudice to the generality of the power 
the regulations, inter alia, may provide for :—- 

(i) the methods of appointment, the con¬ 
ditions of service and the scales of 
pay of the officers and employees of 
the Food Corporation of India. 

(ii) the duties and conduct of officers and 
employees of a Food Corporation 
other than the Secretary. 

Any regulation is rescindable by the Central 
Government by notification. The Food Corpo¬ 
ration,undisputedly, is neither sovereign func- 
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tionary under the Constitution nor is possessed 
of Regal powers. It is a statutory trading (Com¬ 
mercial) Corporation and constitutionally 
does not enjoy sovereign immunity and is not a 
servant or agent of Central Government and 
does not enjoy the status off fthe Central 
Government adn its property is not the pro¬ 
perty held on behalf of the Central Govern¬ 
ment. Though under the Food Corporation 
Act, Officers and Employees of the Food Cor¬ 
poration are accorded protection from civil 
cause for anything done or intended to be done 
in good faith, but it is founded on the theory 
of good faith not on the theory of sovereign 
immunity. 

19. Now, the regulation framed by the Food 
Corporation, in exercise of powers conferred 
by Section 45 of the Food Corporation Act 
and all other powers thereunder enabling, and 
with the previous sanction of the Central Gov¬ 
ernment, known as Food Corporation of India 
(Staff) Regulations, 1971 which were pub¬ 
lished in the Gazette of India, Part III, Sec¬ 
tion 4 dated 8th May, 1971 (for brevity here¬ 
inafter referred to as “the Regulations”) may 
also be examined. 

20. Clause (e) of Sub Regulation 3 of Regu¬ 
lation 7 of the Regulations permits appoint¬ 
ments on ad-hoc basis notwithstanding any¬ 
thing contained in Regulation 7 itself which 
provides appointment to any post on a purely 
temporary basis for a period not exceeding one 
year. Under Regulation 3, classification of posts 
in the Food Corporation are categorized as :— 

CLASSIFICATION 

All posts with a fixed pay Classification 
of or on a Scale of pay with a 
maximum of 

Not less than Rs. 950 Category I 

Not less than Rs. 700 Category—II 

But less than Rs. 950 

Not less than Rs. 150 

But less than Rs. 700 Category—III 

Less than Rs. 150 Category—IV 

The post of Watchman is there under Appendix 
II as per Regulation 6, the appointing authority in 
the Zonal Office is Deputy Manager of the Food 
Corporation and in the District Office, the appoint- 
ing authority is also District Manager. For appoint¬ 
ment on regular basis, mode is provided under Regu¬ 
lation 7 and procedure is provided under Regulation 
9 for direct recruitment for the Class of category of 
employees falling in Category III and IV under the 
categorization made thereunder. Regulation 15, 
except for ad hoc--temporary appointment, provides 
for appointment under the Corporation to bo on 


probation of one year extendable by one year. Regu¬ 
lation 19 provides for termination. Shri Shobha 
Ram Barman, if he was a temporary Chowkidar in 
the Corporation was not governed by the regulations, 
though might have been governed by Industrial 
Employment (Standing Orders) Act, 1946 in the 
Food Corporation of India (Industrial Establish¬ 
ments) Standing Orders framed under the said Act, 
whatever may be his capacity, he, however, undoub¬ 
tedly, did not fall in the category of officers or other 
officers of the Corporation as under the Act, words 
“officers”, “other officers” and “employees” are used 
separately haring different sense. The Central 
Government did not exercise control or supervision 
over him. Neither appointed nor removable by the 
Central Government. He was the employee either 
of the Central Government. He was not the emp¬ 
loyee either of the Central or State Government nor 
was required to perform Governmental functions for 
the Government. Further the Corporation not hav¬ 
ing been created by statute enacted under legislative 
power under Item 5 List II of VII Schedule is not 
the local authority. However, even local authority 
so constituted becomes a separate and distinct entity 
as under the said entry municipalities are separately 
mentioned in contradistinction of the State Govern¬ 
ment. 

21. Keeping in mind the above principles of law, 
the scheme of the Act and regulations, the question 
of disqualification of Shri Shobharam Barman, 
which is the main plank in the case, requires consi¬ 
deration. 

22. In the case of Dr. Gurushantappa v. Abdul 
Khuddus Anwar (AIR 1969 SC 744). Supreme 
Court considered, whether a candidate employed in 
a company owned by the Government was disquali¬ 
fied under Art. 102(l)(a) and 191(l)(a) of the 
Constitution and in this connection, considered the 
relevant provisions of Art. 102 (l)(a) and 191(1) 
(a) of the Constitution and after discussing the case 
of Gurugobinda Basu v. Sankari Prasad Ghoshal 
(AIR 1964 SC 254) and the decision in the case of 
Abdul Shakur v. Rikhab Chand (AIR 1958 SC 52) 
come to the conclusion that the Government had 
control over the Managing Director and other 
Directors as well as the power of issuing directions 
relating to the working of the Company could not 
lead to the inference that every employee of (he 
company was under the control of the Government. 
Thus, the meaning of the word “under the Govern¬ 
ment” means under the control of Government 

23. In Ashok Kumar Bhattacbaryya v. Ajoy 
Biswas (AIR 1985 SC 215) para 16, the Court 
held : 

“The true principle behind this provision in 
Article 102 (1) (a) is that there should 
not be any conflict between the duties and 
the interest of an elected member. Gove¬ 
rnment controls various activities in 
various spheres and in various measures 
But to judge whether employees of any 
authority or local authorities under the con¬ 
trol of Govt, become Government emp¬ 
loyees or not or holders of office of profit 



L 06 J 


UTTU ! TT TrarTX - 8, l a a 7/ i PlitT^ 1 7,1 U 1 9 


gffpr II--^ir a (iii)] 


under the Government, the measure and 
nature of control exercised by the Govern¬ 
ment over the employee must be judged 
in the light of the facts and circumstances 
in each case so as to avoid any possible 
conflict between his personal interests and 
duties and of the Government.'’ 

(Emphasis Supplied). 

This position was lurther examined in the case 
of Surya Kant Roy vs. luiamul Hai Khan (1975) 3 
SCR 909" 1975 SC 1053. There, under Bihar and 
Orissa Mining Settlement Act, 1920, a Board called 
the Mines Board of Health was established to 
provide for the control and sanitation of any area 
within which the persons employed in a mine reside 
and for the prevention therein of the out-break and 
spread of epidemic diseases. After analysing the 
facts of that case, this Court held that the mere fact 
that the candidate was appointed Chairman of the 
Board by State would not make him a person hold¬ 
ing an office of profit under the State Government. 
There the Supreme Court referred to the decision 
in the case of Shivamurlhy Swami v- Agadi Sanganna 
Andanappa (1971) 3 SCC 870, Supreme Court in 
Surya Kuat Roy v. lmamul Hai Khan (supia) 
observed at page 911 [of (1975) 3 SCR1 : (at P. 
1054 of AIR 1075 SC) as follows 

“Here again it is lo be pointed out that the Gov¬ 
ernment does not pay the remuneration nor 
does the holder perform his function for the 
Government. To hold otherwise would be 
to hold that local bodies like Municipal 
Councils perform functions tor the Govern¬ 
ment though in one sense the functions they 
perform are Governmental functions.” 

24. Under the regulations the posts could be creu- 
led by the Corporation and appointments to be made 
independently by the Corporation so the termination. 
It not having come into being by an statute enacted 
under Item 5 List II of the VII Schedule is not the 
local authority but it having been established by statute 
enacted under power Item 43 List I of the VII Sche¬ 
dule as a trading corporation lor purpose already 
mentioned, comes within the meaning of other autho¬ 
rity as the word “authority” must be construed ac¬ 
cording to its ordinary meaning and therefore must 
mean a larger power by one person to another to do 
an act. 

Supreme Court in lire case Dr. Gurushantappa v. 
Abdul Khuddus Anwar (AIR 1969 SC 744) at page 
750 observed: 

“The mere control of the Government over the 
authority having the power to appoint, dis¬ 
miss, or control the working of the officer 
employed by such authority does not disqua¬ 
lify that officer from being a candidate for 
election as a member of the Legislature in 
the manner in which such disqualification 
comes into existence for bemg elected as the 
President of the Vice-President.” 


25. So far as the Capital of the Food Corporation 
is concerned Parliament itself fixed the same simulta¬ 
neously empowering the Central Government for ex¬ 
tension of limit but after due appropriation made by 
Parliament. It is not funded puiely by the Central 
Government at its pleasure or discretion but is by 
appropriation By Parliament. However, the funds so 
provided to the Food Corporation looses its char¬ 
acter as that of Government fund no sooner the same 
arc transferred to the Food Corporation and on It ssing 
its such charactor become the funds of the Food 
Corporation, its character as that of a fund by virtue 
of creation of its status as Corporation clothed with 
the power to acquire property whereas a mulli-StaLc 
cooperative society under the Multi-State Coopeiative 
Societies Act, 1985 where a cooperaFve society on 
registration thereunder acquifies the status of a corpo¬ 
ration under Section 52 thereof, which acres not give 
power to the coopcrutivcsociety so registered to ac¬ 
quire for itself movability or immovable property. On 
the registrat'on, of a multi-state Cooperative society 
renders itself into a body corporate by name under 
which it is registered having perpetual succession and 
common seal, and with power to hold property, enter 
into contract, institute and defend suits and other 
legal proceedings and to do all things necessary for 
the purposes for vvhxh it is constituted. Minus the 
power to acquire for itself. 

26. It is settled position of law that the object 
behind Art. 102(1) (a) of the Constitution is that 
there should not be any conflict between the duties 
and interest of an elected member, Government con¬ 
trols various activities in various sphere and in various 
measures. But to judge whether employees of any 
authority or locaal authorities under the control of 
Government become Government employees or not or 
holders of office of profit under the Government, the 
measure and nature of control exercised by the Gov¬ 
ernment, the measure and nature of control exercised 
by the Government over the employee must be judged 
in the light of the facts and circumstances in each case 
so as to avoid any possible conflict between lvs per¬ 
sonal interests and duties and the Government.” 

After analysing the facts and the law, the Chowki- 
dar may be irrespective of the capacity temporary or 
permanent is in the employment of the Food Cor¬ 
poration and he cannot be said to have any sort of 
conflict between his personal intersts and duties and 
of the Central Government. 

27. In Kripal Singh v. Shri Uttarn Singh (AIR 
1986 SC 300) Supreme Court was possed with the 
question as to what extent and which of the employees 
of the public corporations and Government companies 
should be disqualified from contesting election. In this 
context Para 3 is relevant, which is as extracted : 

“3. The clear and undoubted object of Art. 
191(l)(a) to (e) and the provisions of the 
Representation of the People Act (including 
S. 10) is the preservation of the purity and 
integrity of the election process by reventing 
Government or State employees from taking 
part in the elections. But than S. 10 appears 
to confine the disqualification, in so far as it 
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relates to employees of Government com¬ 
panies to the "top-brass’ only if such an un¬ 
couth expression may be allowed to creep 
into the judgment of a Court : Nowadays 
the activities of the State arc so mandold 
and prolific that the State has been forced, 
in the interest of better manageemnt and 
administration and in order to further the 
directive Principles of State Policy, to set up 
various Corporations which are but mere 
instrumentalities of the State. Is the principle 
of Art. 191 (I) (a) then to be extended to 
employees of State Corporations also by 
enacting appropriate laws under Art. 
191(1) (e)? Or are employees of Public 
Corporation to be treated differently from 
employees of the Government? Are not 
some of them in a better position to exert 
undesirable pressure than Government em¬ 
ployees? On the other hand, arc a tre¬ 
mendously large number of employees of 
Public Corporation to be denied the oppor¬ 
tunity of being chosen, as representatives of 
the People? Do all the considerations ap¬ 
plicable to Government Employees equally 
apply to employees of Public Sector under¬ 
takings? Is there no distinguishing feature? 
Are a large mass of highly or moderately 
berate people to be denied the right to speak 
for the people? Is the right to be elected, 
to be confined, without meaning any dis¬ 
respect to anyone to the professional politi¬ 
cians only? These arc some of the vital 
questions posed and which require to be 
answered. The answer should be best given 
by the elected representatives of the people 
themselves. We are not shirking the deci¬ 
sion of these questions but our decision can 
onlv be confined to interpretation. Not so. 
Parliament which can decide unto the 
Pobcv. That is whv, we recommend to the 
Government to have, the matter examined bv 
the Law Commission verv carlv. When a 
suitable occasion arises in future wc will of 
course, deni with the matter, probably 
helped bv new legislation.” 

It may be noticed with gravity that observations of 
Supreme Court were paid on deaf ears. 

28. Tremendously large number of employees who are 
the citizens of the country and have even no possible- 
conflict between the personal interests and duties and of 
the Government, cannot be kept out of arena of demo- 
c.ucy for being chosen fof the House of People or 
Legislature, otherwise, as is seen present day, such a 
sacred body possessed of sovereign status Pind functions 
would go in the hands of professional class of politicians 
to the exclusion cf vast literate majority, depriving the 
equal opportunity owinji to cosnideration of poverty keep¬ 
ing the matter to top brassman. In India the majority is 
not a political professional majority. Majority is born not 
made. A political professional majority is not purely a 
majority, it is the majority which is always made, unmade 
and remade. Judicial must, by process of interpretation, 
in the healthy interest of the society, promote the citizens’ 
active participation in proper perspective in order to main- 
tan democratic process on an even keel keeping in arena 
a vast majority. 


t he case of Dr. G urushantappa v. Abdul Khuddus (supra) 
was considered in the case Axhok Kumar Bhattachharyya 
v. Apy Biswas (AIR 1985 SC 215 Para 5). 

29. Ihe next cusp cited is Shivamurthy Swami, Inamdar 

v. Agadi Sanganna Andappa, (19/1) 3 SCC 870 where 

the Supreme Court, alter referring lo some of the above 
mentioned decisions, held thus ; 

*‘Thc tests for finding out whether an office in question 
is an office under a Government and whether it 
is an office of profit, arc : 

(1) Whether the Government makes the appointment ; 

(2) Whether the Government has the right to remove 
or dismiss the holder ; 

(3) Whether the Government pays tire remuneration ; 

(4) What are the functions of the holder 7 Does he 
perform them tor the Government, and 

(5) Does the Government exercise any control voter 
the performance of these functions ?” 

30. In Madhukar v. Jaswanl Chobbildas Rajani (AIR 1976 
SC 2283) the Court observed . 

"The next case of considerable importance is Guru- 
gobinda 1964-4 SCR 311=*(AIR 1S154 SC 254) 
which related to a chartered accountant, a partner 
of a firm of auditors of two companies which 
were owned by the Union Government and the 
State Government. Disqualification for holding an 
office of profit, again, in this circumstance, was 
pressed before the Court, and S. K. Dos A eg. C. J-, 
speaking for the Court, observed : ! 

“Wc think that this contention is correct. We agree 
with the High Court that for holding an office 
of profit under the Government, one need not 
bo in the service of Government and there need 
be no relationship of master and servant between 
them.” (P. 319) (of SCR)**(at page 258 of 
AIR) 

“In Maulana Abdul Shakur v. Rikham Chand, 1958 
SCR 387“ (AIR 1958 SC 52) the appellant was 
the Munager of a school run by a committee 
of management formed under the provisions of 
the Durgah Khwaja Saheb Act, 1955. He was 
appointed by the administrator of the Durgah 
and was paid Rs. 100 per month. The question 
arose whether he wa» disqualified to be chosen 
as a member of Parliament in view of Art. 102 
U)(a) of the Constitution. It was contended for 
the respondent in that case that under Sections 5 
and 9 o'f the Durgah Khwaja Saheb Act, 1955 
the Government of India had the power of 
appointment and removal of member!* of the 
committee of management as also the power to 
appoint the administrator in consultation with 
the committee; therefore the appellant was under 
the control and supervision of the Government 
and that therefore he was holding an office of 
profit under the Government of India. This 
contention was repelled and this Court pointed 
out the distinction between the holder of an 
office of profit under some other authority sub¬ 
ject to the control of Government.” (Page 319- 
320) (of SCR)“(at page 258 of ATR). 

“It has to be noted that in Maulana Abdul Sbakur’s 
case the appointment of the appellant in, that 
case was not made by the Government nor was 
he liable to be dismissed by the Government. 
The appointment was made by the adm : n'*trator 
of a committee and he was liable to be dismissed 
by the same body.” (page 320) (of SCR)“at 
page 258 of AIR). 

“Jt Is clear from the aforesaid observations that in 
Maulana Abdul Shakur 1 * case the factors which 
were held to be decisive were (a) the power of 
the Government to appoint a person to nn office 
of profit or to continue him in tha office or 
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revoke his appointment .it their discretion, and 
<b) payment from out of Government revenues, 
though it was pointed out that payment from 
a source other than Government revenues was not 
always a decisive factor. In the case before us 
the appointment of the appellant as also his 
continuance in office rests solely with the Govern¬ 
ment of India in respect of the two companies. 
His remuneration is also fixed bv Government. 
We assume for the purpose of this appeal that 
they are Government domalaniCs within the 
meaning of the (Indian Companies Akrti 1956 
and 100% of the shares are held by the Govern¬ 
ment. We must also remember that in the per¬ 
formance of his functions the appellant is cont¬ 
rolled by the Comptroller and Auditor-General 
who h'm'elf is undoubtedly holder of an office 
of profit under the Government, though there are 
safeguards in the Constitution as to his tenure 
of office and removabilltv therefrom.” (Pace 

321) (of SCR) “ (nt page 259 of AIR). 

“Therefore if we look at the matter from the point 
of view of substance rather than of form. It 
appears to us that the appellant as the holder 
of an office of profit in the two Government 
companies, the Durgapur Projects I,t<f.. and the 
Hindustan Steel Ltd., is really under the Govern¬ 
ment of India: he is appo'nted bv the Govern¬ 
ment of India, he is removable from office bv 
the Government of India: he performs function' 
for two Government companies nnd'r the control 
of the Comptrol'er and Auditor-Cfpnernl who 
himself is annointed bv the President and 
whose administrative rowers mnv be cont¬ 
rolled bv rules made bv the President.’’ iTq'” 

322) of SCR) = (at page 252 of ATR). 

“In Ramanna v. Sangapoa, (AIR 1958 SC 9371 the 
questions nrose gs to whether the holder of " 
village o^lee who has a hereditary riaht to it 
is HiVamdified under Art. 191 of *ha Constitution, 
wh'cti k the r-onntemort of Art 102. in 'h* 
matter of membership of the Slate Leisglntme. 
It was observed therein : 

“The Government makes the appointment to the 
office though it may be that it has under the 
statute no option but to appoint the heir to 
the office if he has fulfilled the statutory require¬ 
ments. The office is, therefore, held by reason 
of the appointment by the Government and not 
simply because of a hereditary right to it. The 
fact that the Government cannot refuse to make 
the appointment does not alter the situation."’ 
There again, the decisive test was held to be the 
test of appointment. In view of these decisions 
we cannot accede to the submission of Mr. 
Chaudhury that the several factors which enter 
into the determination of this question—the ap¬ 
pointing authority; the authority vested with 
power to) terminate the appointment, the autho¬ 
rity which determines the remuneration, the 
source from which the remuneration is rmid. and 
the authority vested! with power to control the 
manner in which the duties of the office are 
dbcharced and to give directions in that behalf— 
must all co-exist and each must show subooV- 
pfltion to Government and that it must neeessnrilv 
fo'low that if one of the elements is absent, the 
test of a per r on bolding an office under the 
Government. Centra) or State, is not cat : sfi*d. 
The cases we have referred to sncciflcallv nnint 
out that the circumstance that the source from 
Which the remuneration is naid Is not from 
public revenue Is a neutral factor—no* decisive 
of the austion. 3s we have said earlier whe¬ 
ther the stress will he laid on one factor or the 
other will denend an the facts of each case. 
However, we have not—he< ,f *tion in saving that 
where the several elements, the rawer to nnnolnt. 
the nower to dismiss, the nower to control and 
give directions ns M the manner in which the 
duties of the office are to be nerformed. and the 
power to determine the Question of remuneration 
are all present in a given case, then, the officer 


in question holds the office under the authority 
so empowered.” (pages 322-323) (of SCR)- 
nt page 259 of AIR).” 

"3.3. The core question that comes to the force from 
the survey of the panorama of caese law is as to 
when we can designate a person gainfully engaged 
in some work having a nexus with Government as 
the holder of an ‘office of profit’ under Govern¬ 
ment in the setting of disqualification for candi¬ 
dature for municipal or like elections. The, hold¬ 
ing of an office denotes an office and connotes its 
holder and this duality implies the existence of the 
office as an independent continuity and an incum¬ 
bent thereof for the nonce.” 

“39, Certain aspects to be elementary. For holding an 
office of profit under Government one need not be 
in the service of Government and there need to 
be no relationship of matter and servant t Guru- 
gobinda : 1964—4 SCR 311 = (ArR 1964 SC 254). 
Similarly we have to look at the substance, not 
the form. Thirdly, all the several factors stressed 
by this Court, as determinative of the holding of 
an “office’ under Government, need not be con¬ 
jointly present. The critical circumstances, no. 
the total factors prove decisive. A practical view, 
not pedantic basket of tests should guide in arriving 
at n sensible conclusion.” 

31. In Kona Prabhakara Rao v. M. Seshagiri Rao, (AIR 
1981 SC 658) (Para 11) though the facts were different it 
was n case of Director of Travel and Tourism Corporation 
but as a principle. Court held : 

“In view of these decisions, it is absolutely clear that 
as the appellant was neither appointed nor was 
removable, by Government and even his compen¬ 
satory allowances wore paid from the funds of the 
Corporation and not from the confers of the 
Government, he cannot be said to be a person 
holding any office of profit under the Government.” 

Here Shri Shobharam Barman, as Chowkidnr, was neither 
appointed nor was removable hv (he Government. The pay¬ 
ment was not made from conifers of the Government but 
from the funds of the Corporation. 

32. The next case cited is the case Satrucherla Chandra- 
shekhar Raiu v. Vvricherla Pnidecp Kumar Dey, (AIR J992 
SC 1959), the Court extracted the observation made In Dr. 
Deorao Laxman Anande v. Kethnv Laxmnn Borker, (AIR 
1958 Bom. 314—Para 4) that : 

“Before a person can be held to be disqualified under 
Artic'o I9(l)(a), three things must be proved that 
(1) he held an office f2) that it was an office of 
profit, and (3) that it was an office under the Govern¬ 
ment of India or the State Government.” 

i.e, the proof of disqualification is condition precedent and 
burden squarely lay on the person who asserts and pleads 
disqualification. 

33. From what has been stated earlier, it is clear that 
for bolding Shri Shobharam Barman disqualified the burden 
rests obviously on the obiector and in the petition, on the 
respondents to establish bv cogent evidence and material 
that he held an office of profit under the Central Government 
so to disqualify for being chosen as a member of the House 
of the People. In the Act and regulations, two words are 
uspd—officers and other emnlovees and the question is if 
the post of Chowkidar could be held to be an office within 
the meaning of Art 102 (l)(a) of the Constitution, by 
virtue of m-ovisinns of the Act and the regulations, then, 
was it an office of profit under the Government of India. 

The said Court in the case of Dr, Deorao Laxman Anande 
(supra) in Para 12 further observed : 

“Tn our oninion, the principrl test for deciding whether 
an office is under the Government, are (1) what 
auflioHtv has the power *o make an aDnointment to 
the office concerned. (2) wjfat authority can take 
disciplinary action and remove or dismiss the holder 
of the office and (3) by whom and from what 
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sources is his remuneration paid, of these, the 
first two are, in our opinion, more important than 
the third one," 

Supreme Court in Para 11 of the case of Safrucharla 
Chandrasekhar Raju’s Case, laid down some of the tests/ 
principles that emerge for determining a person holds office 
of profit under the Government which are : 

(1) I he powers of the Govrnment is to appoint a person 
in office or to revoke his appointment at his discre¬ 
tion. The mere control of the Government over 
the authority having the power to appoint, dismiss, 
or control the working of the officer employed by 
such authority does not disqualify that officer from 
being a candidate for election as a member of the 
legislature. 

(2) The payment from out of Government revenue : 
are important factors in determining whether a 
person is holding an office of profit or not, of the 
Government. The payment from a source other 
than Government rvenue is not always a decisive 
factor. 

(3) The incorporation of a body corporate and entrust¬ 
ing the functions to it by tho Government may 
suggest that the statute intended it to be a statutory 
corporation independent of the Government. But 
it is not conclusive on the question whether it is 
really so independent. Sometime, the form may be 
that a body corporate independent of Government 
but in substance, it may be the just “clter-ego" of 
the Government itself. 

(4) The true test of determination of the s..id question 
depends upon the degree of control the Govern¬ 
ment has over it, the extent of control exercised 
very other bodies or committees, and its com¬ 
position, the degree of its dependence on the Govern¬ 
ment for its financial needs and the functional aspect 
namely, whether the body is discharging any im¬ 
portant Governmental function or just some function 
which is merely optional from the point of view 
of the Government function. 

In Para 12 of the said case Court stated : 

"It can be seen that one of the main test of determination 
■of the question is the degree and extern of control 
i.e. direct or remote over I.T.D.A. by the Govern¬ 
ment particularly with reference to making the 
appointment of the persons in office or to revoke 
the same at its discretion. In this context It is 
necessary to refer to some later decisions of this 
Court which are directly on the point and some of 
which have not been cited before tho High Court. 
Before doing so, we may, however, usefully refer 
to the, object underlying Articles 102(1)(a) and 
191(1)(a) of the Constitution. These two Articles 
deal with disqualifications of a person being chosen 
ns a member of the parliament or the State Legisla¬ 
ture, respectively on the ground of holding of office 
of profit under the Government. Generally it is 
understood that an office means a position to which 
certain duties are attached An office of profit 
involves two elements namely that there should be 
such an ■office and (hat it should carry some remune¬ 
rations. It is not the same as holding a post under 
the Government, and therefore, for holding an 
office of profit under the Government, a person need 
not be in the service of the Government. It is well 
settled now that the obiect of enacting Art. 102(1) 
(a) and 191(l)(a) is that there should not be any 
conflict between the duties and interests of an 
elected and to see that such an elected member can 
carrv on freelv and fenriesslv his duties bein® sub¬ 
jected to anv kind of Governmental pressure, thereby 
imnloving that if such an elected person is bolding 
an office which brings him remunerations and if (be 
Government has a voice in his funtclons in thai 
offi,-- there Is verv likelihood of such person suc¬ 
cumbing to the wishes of the Government. These 
Articles are intended to eleminate the possibility 


of such a conflict between duty and interest so 
that the purcty of legislature is unaffected," 

(Emphasis supplied) 

Thus il is clear by reference to the object of enacting Art. 
102(1)(a) that (he object is not to find out a new head of 
un-illegibility 

In Biltari Lai Dobray v. Rosh.iu Lai Dobray (AIR 1 yK 4 
SC 385 at P. 387) Supreme Court observed in regard to the 
object enacting Article 191(l)(a) os : 

“Tho object of enacting Article 191(1) (a) is plain. 
A person who is elected to a legislature should 
be free to carry on his duties fearlessly without 
being subjected to any kind of Governmental pres¬ 
sure. If such a person is holding office which brings 
him remuneration and the Government has a voice 
in his continuance in that office, there is very likeli¬ 
hood of such persons succumbing to the wishes of 
Government. The Article 191(1) (a) is intended to 
eliminate the possibility of a conflict between duty 
and interest and to maintain the pircty of the 
legislature.” 

(Emphasis supplied) 

Likewise Supreme Court observed in Ashok Kumar Bhatta- 
chnryyn v. Ajoy Biswas (AIR 1985 SC 211 at P. 215). 

“The tine principle behind this provision in Art. 102(1) 
(a) is that there should not be any conflict btween 
(he duties and the inlercst qua elected member.” 

34, The case of Satrucharla Chandrasekhar Raju v, Vyri- 
cherla Pradeep Kumar Dev, (AIR 1992 SC 1959) i? a com¬ 
plete answer lp the question /controversy qua the disqualifica¬ 
tion under Art. 102(l)(a) of the Constitution. In this case 
the Sunrcme Court had the occasion to ensider almost 
the relvant cases, i.e. 

(1) Ravntm.i Subann v. G, S, Kageerappa (AIR 1954 
SC 653) ; 

(2) Muulana Abdul Sltakur v. Rikhnh Chnnd (AIR 
1958 SC 52) ; 

(3) Dr. Peorao Laxman An,inch v. Keshav Lnxman 
Borker (AIR 1958 Bom. 314) ; 

(4) M, Ramappa v. Sangappn (AIR 1958 SC 937) ; 

(5) Gopala Kurup v. S. A. Paul (AIR 1961 Ker 242) ; 

16 ) loti Prasad v. Kalka Prasad (AIR 1962 A11. 128) : 

(7) Kona Prabhakar Rao v. M, Scshagiri Rao (AIR 
1981 SC 658) ; 

'8) Gnrueobinda Basil v, Sankari Prasad Ghosal. (AIR 
1964 SC 254) ; 

(9) B’hari Lai Dobray v. Roslian Tail Dobray (AIR 

1984 SC 385); 

t 10) Ashok Kumar Bhattacharyva v. Ajoy Biswas (AIR 

1985 SC 211); 

(11) D, R. Oumshatappa v. Abdul Khaddus Anwar (AH 
1969 SC 744) ; and 

(12) Sh’va Murthv Swami Tnanniar v. Agadi Sangannn 
Andanappa (1971) 3 SCC 870 

In para 21 of Satrucharla’s Case. Court said ; 

"We do not agree. The facts of Bihnrilal Dobray’s case are 
distinguishable.” 

The facts in Satrucharla’s Case were ; 

There was an integrated Tribal Development Agency 
(I.T.D.A. for short) which was running a primary 
school through its Proiect Officer where in Satruch- 
aria Chandra Sekhar Raju was a teacher having 
ioined his duly in January, 1988 and was working 
in a School in Jevvammnvilnsa Mandat in Viria- 
ni-ienram District. On 2-8-1988. The Tribal Welfare 
Officer insnected the said School and is alleged to 
have noticed some irregularities and he kept the 
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appellant under suspension pending enquiry by an 
order dated 23-8-198S, Hie appellant questioned 
the same before Andhra Pradesh Administrtive Tri¬ 
bunal by filing a petition but the same was rejected, 
Thereafter by a letter dated 26-10-1989, the appel¬ 
lant submitttd his resignation to the Project Officer 
who was the appointing authority. However, the 
Project Officer made an endorsement on the said 
letter that-his resignation cannot be accepttd in view 
of pending enquiry. Subsequently the election pro¬ 
gramme for the Legislative Assembly was announced 
and the appellant filed his nomination and contested 
election from the Andhra Pradesh Legislative 
Assembly from No. 8—Nagurulsra Constituency on 
22-11-1985 who was declared duly elected on 
27-11-1985. Then, Vyricherla Pradeep Kumar Dev 
who was one of the contesting candidate and who 
lost the election, filed an election petition challeng¬ 
ing the election on the ground that he was disquali¬ 
fied as he was holding office of profit not only on 
the date of his filing of the nomination but also sub¬ 
sequently in view of the fact that his resignation 
was not accepted in view of the pending enquiry 
and therefore he shall be deemed to be holding an 
office of profit under the Government. 

The Andhra Pradesh High Court allowed the petition and 
set aside the election of Satruchnrla Chandrasekhar Raju 
whereupon appeal before Supreme Court and Supreme Court 
allowed the appeal by setting aside the judgment in appeal. 

Learned Judge in Election Petition held : 

(1) Though the Society appears to be Independent of 
the State Government but in substance, its activities 
arc controlled by the officers of the Government 
who are ex-officio members of governing body. The 
Chairman as well as the Project Officer art the offi¬ 
cers of the State Government, A majority of the 
members of the State Government. A majority of 
the members of the Governing body are the officers 
holding posts in Government by virtue of which 
they became the ex-officio members of the Govern¬ 
ing body. Thus, for all practical purposes, it is the 
officers of the Government who control the activi¬ 
ties of the Society; 

(ii) Though the Project Officer is the appointing autho¬ 
rity of the appellant but he is only a Secretary 
of' the Society by virtue of his being an officer in 
the Government; 

(iii) The Government sanctions the number of posts of 
teacher, fixes their scale of pay; 

(iv) Although the rules provide to have funds of its own 
by way of recurring or non recurring grants made 
by the Government of India but it is the Govern¬ 
ment who sanctions the funds; 

(v) Since the Civil Services (Classification, Control and 
Appeal) Rules of the State Government are being 
applied to the teachers of the Society, they must 
be. deemed to have been treated as the employees 
of the Government. The State has to provide free 
and compulsory education to all the children and 
primarv education is also the responsibility of the 
State Government and it is meeting expenditure out 
of its funds. Therefore, the function of appoint¬ 
ment of the teacher in the Society bv the Project 
Officer is one of the Governmental functions and 
thus the State Government exercise almost full 
control. 

.Supreme Court considered alt the cases mentioned (supra) 
and observed in Para 22 which is as : 

4 Tt is also necessary to bear in mind that the Govern¬ 
ment is undertaking several proiects and activities 
including commercial activities through the Corpo¬ 
rations and local bodies. pvercNlng some control over 
such corporations or bodies. Tn view of the matter, 
thrv mav come within the meaning of the State 
Pn ,,)Vo,v, AH. 17, but that mav not bo a de- 
dsive fgct'or in deciding the issue. As a matter of 
f., r t section 10 of 'bv. R. P. Act ns well as Art. 
<gC 7 i of the Constitution of India do indicate that 
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oil persons employed in such undertaking, Corpora¬ 
tions or local bodies cannot be deemed to suffer 
disqualification for contesting the election except to 
the extent indicated therein. This aspect also has 
been considered in some of the aopect also has 
decisions. If a strict and narrow construction is to 
be applied, that amounts to shutting off many pro¬ 
minent and other eligible persons to contest the 
elections which forms the fundamental basis for the 
democratic set-up; Therefore, several factors as 
indicated above depending upon the facts of each 
case have to be taken into consideration in deciding 
in deciding whether a particular person is disquali¬ 
fied by virtue of his holding an office of profit be¬ 
fore conclusding that such an office is under the 
Government.” 

35. In Mudhuknr C & E Panckar’s case (AIR 1976 SC 
2283) as to what should be the approach, Supreme Court 
observed in Para 22, as : 

“After all law is a means to an end. What is ^ the 
legislative-end herein disqualifying holders of ‘‘office 
or profit under Government, obiviously to avoid a 
conilict- between duty and interest, to cut put the 
misuse of official position to advance private benefit 
and to avert the likelihood of influencing Govern¬ 
ment to pi omote personal advantage. So this is 
the mischief to be suppressed. At the same time, 
we have to hoar in mind that our Constitution man¬ 
dates the State to undertake multifarious, public wel¬ 
fare and socio-economic activities involving technical 
persons, welfare workers and lay people on a massive 
scale- so that participatory Government mav prove 
a progressive reality. In such a expanding situation, 
can we keep out from elective post at various levels 
many directors, lawyers, engineers and Scientists, not 
to speak of on anv of other not-offlcials who are 
wanted in various fields, not as full timo Govern¬ 
ment Servants but as parttime participants in-people's 
projects sponsored .by Government? For instance, 
if a national legal services Authority funded largely 
by tbe State comes into being a large segment of 
the legal profession may be employed part time In 
the enabling occupation of legal aid to the coor 
Doctors, lawyers, engineers, scientist and other 
experts may have to be Invited into local bodies 
legislatures and like political and administrative or¬ 
gans based, on election. Tf these vital limbs of re¬ 
presentative Government are not to be the monopoly 
of nopulist polilicians in an age which belong to 
technology. So. an Interpretation of “office of 
profit”' to cast the net so wide that all our citizens 
with specialities and" know how, ore inhibited from 
entering elected organs of public administration and 
offering semi-voluntary services in. para-official, 
statutory or like protects run or directed bv Govern¬ 
ment! or Corporations controlled bv the State may 
be detrimental i to democracy itself. Even 1 ntholets 
may- hesitate to come into snorts councils if rom* 
fee. for seivices is paid and that proves the : r. funeral 
if elected to n Papehavnt A balanced v*ew rven 
i f It Involves “Judicious Irreverence" to vintage prece¬ 
dents is the wiser desideratum. 

tfi Supreme Court- m- Btrucharlff Chandrasekhar Raju’s 
case (supra) in Pit ra 73 held as: 

"What emerges from the above discussion is that the 
Government has some control , over the ITDA which 
is set up as a proieet, -'rcr it provides funds nnd 
sanctions the posts ; the District Collector is appoin¬ 
ted as Project Offire r . nnd some officers are ex olfi-rio 
member? of the ITT!A , which entries out tHe ohiect 
of. r-rfwrl'nfv the romoiilsow education in tribal areas 
But ‘he T-pnA i<t n registered corietv having its own 
constitution Tbo.mh the Proiee* Officer i= the DN- 
t-iet CoHc'-for bn nets ns a different entire The 
newer to appoint Or tp. ■ te^nher- h vtfV 

•with t1 lw Opvrrntpe-Pt hv.f ,„;th eh- PrnVet Officer 

Tt-f, 0,1 V — T .haw- r-nnt.-i".! ryvrr fl-i- mppp'-U- 

'nn aittho-'P’ but np , 1 -,f control r,,the 

Thrtk smalt prvrt that appellant h-M" f"l 

7TP> X I- onlv that pf n r T>-,,-hie,- n-ho !' directly 
under thn control of- the Proie n t Officer. Tn such 
a situation die punst'op O r "e" ■ -neltw U-t-.yc -n t i ¬ 
ff lit 'O'- and interests is an dc'-fcd rrraib’' does not 
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arise since it cannot be said that he, as a teacher, 
can be subjected to any kind of pressure, by the 
GoverrancQt which has neither the power to afjnoint 
him nor to remove him from service. Taking a 
practical view of the substance of these factors into 
consideration, we are Of THF VIEW that the 
appellant cannot be held to-be holding an office of 
profit under the Government.” 

37. The present ease is on better footing : 

(a) Shri Shobha Ram Barman was a Chowki- 
dar (Class IV Post) in the Food Corpora- 
tion and was the holder of too small a 
post in the Corporation, The words X 
“holding of an office” denote an office and 
connotes its holder and this directly imp¬ 
lies the existence of office as an indepen¬ 
dent continuity and the incumbent thereof 
for the nonce. The post of Chowkidar in 
the Corporation in fact and in essence is 
not an office and he cannot be the holder 
of it, as there is no existence of office as 
independent continuity or otherwise. Gene¬ 
rally it is understood that an office means 
a position to which certain duties are 
attached. However, the post of Chowki¬ 
dar does not, thus, fall into the category 
of office. He does not exercise the execu¬ 
tive powers. The regulations which “pro¬ 
vide for method of appointment of other 
officers and employees are framed by the 
Corporation with die sanction of Central 
Government. The aplpointment of other offi¬ 
cers and servants is subject to such rules as 
may be made by the Central Government. 
The appointment or termination of Chow¬ 
kidar is not even with the sanction of the 
Central ‘Government. It even indepen¬ 
dently, do not either sanction the other 
posts or 'provides for appointment with its 
approval- 

(b) Apart from all, the case of Joti Prasad v. 
Kalka Prasad (AIR 1962 Allahabad 128) 
is also of relevance. Here it was held that 
“Vice-Chancellor of the Agra University 
holding an office of profit is a whoe-Itime 
job carrying salary, appointed by the 
Government of Uttar Pradesh in his capa¬ 
city as a Chancellor of the Agra Univer¬ 
sity under the provisions of the Agra 
University Act, 1976. Even so, the Vice 
Chancellor is not disqualified to stand as a 
member of U. P. Graduates Constituency 
on the ground that he holds the office of 
profit under the State Government. The 
provisions of Agra University Act reveal 
intention of legislature not to regard the 
Chancellor to be a part of the State Gove¬ 
rnment, while exercising his powers under 
the said Act, the Chancellor does not exer¬ 
cise the executive powers of State and the 
office of the Vive-Chancellor cannot be 
said to be under the State Government by 
virtue of the appointment having been by 
the Government in another capacity. 

(c) In Gurugobinda's case (supra) Supreme 
Court held : 


“Similarly wc have to look at the substance, 
not the form. Thirdly all the several 
facts stressed by this Court as determi¬ 
native of the holding of an “office’ 
under the Government, need not be 
simultaneously present. The critical 
circumstances, not the total factors, 
prove decisive. A practical view of 
tests, should guide in arriving at a 
sensible conclusion.” 

38. In Para 11 of Satrueharla Chandra Sckhar 
Raju's case (supra), the one of the test|principle 
is : 

"the incorporation of a body corporate and 
entrusting the functions to it by the 
Government may suggest that the statute 
intended it to be a statutory corpora¬ 
tion independent of the Government. 
But it is not conclusive on the question 
whether it is really so independent. Some¬ 
time, the form may be that of a body 
corporate independent of the Govern¬ 
ment, but in substance, it may be the just 
alter ego of the Government itself,” 

Learned counsel for respondent No. 1 laid much 
emphasis on the said test out of the some of the 
tests laid down in Para 11 of Satrueharla Chandra 
Sekhar Rau’s case (supra) and submitted that the 
Corporation is just alter-ego of the Government it¬ 
self. 

First it may be found out as to what is ‘alter ego’ 
and which and under what circumstances it could 
be attracted. In Black’s Law Dictionary (Sixth 
Edn.) at page 77, Column II for ‘alter ego’ it was 
said : 

‘Under doctrine of "alter ego” court merely 
disregards corporate entity and holds in¬ 
dividual responsible for acts knowingly 
and intentionally done in the name of 
Corporation.” 

In the Book titled as “5000 Legal Maxims & 
Phrases” by N. M. Mulchandani, the maxim “alter 
ego” was given the meaning as ‘ A Second Self”. 
In “The Reader’s Digest Great Encyclopaedic Dic¬ 
tionary” at p. 40 “alter ego” was given meaning 
as “One’s other self”. 

Thus, the doctrine of “alter ego” is not to be 
applied as a rule by the Court without bearing in 
mind the circumstances necessitating its aid. The 
Food Corporation Act uls. 13 has set out its func¬ 
tions and has not left any thing on the Government 
in relation to> entrustment of its functions to the 
corporation by the Government”. Apart from it, it 
is the Court which under the cover of this doctrine 
could disregard the corporate entity for a limited 
purpose for holding individual responsible for acts 
knowingly and intentionally done in the name of 
Corporation and then the protection under the 
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Food Corporation Act made available qua the acts 
of individual knowingly and intentionally done in 
the name of corporation. It is, in reality and autho¬ 
rity of the Court lift the shelter of corporate mask 
i.e. juristic personality for holding individual treat¬ 
ing him as second-self responsible for his acts 
knowingly and intentionally done in the name of 
corporation such as it could make a member of the 
Board of Directors of the Corporation or 
Board of Management responsible for any mem¬ 
ber or any officer or other employee of the corpo¬ 
ration or the Board of Management for deficiency 
of value of or title to, any property or security ac¬ 
quired by it on behalf of corporation even in good 
faith etc. despite the provision under sub-section 2 
of Section 39 of the Act. Apart from this, members 
of the Board of Directors or officers could be 
brought within the fold of doctrine of alter-ego of 
the Government by taking him or them away from 
the corporate mask on account of the other tests as 
enumerated in Para 11 of Satrucharla Chandra¬ 
sekhar Raju’s Case (supra) are in est and only the 
test (3) by virtue of corporate status impedes a 
person as holder of office of profit under the Gov¬ 
ernment. The word “alter-ego” is a latin word mean¬ 
ing only other self; integrate friend. The word 
“alter” means change or multiply the sense but 
not obstruct, in the self to the personality. 

(1) Regulation 35 of the regulations which is 
as extracted was relied on behalf of respondent 
No. 1 for the purpose that Shri Shobharam Barman 
was even otherwise disqualified for being chosen 
for the House of the People! 

“No employee shall canvass or otherwise inter¬ 
fere with or use his influence in connec¬ 
tion with or take part in an election to 
any legislature or local authority, pro¬ 
vided that— 

(i) An employee qualified to vote at such 
an election may exercise his right to 
vote, but where he does so, he shall 
give no indication of the manner in 
which he proposes to vote or has voted. 

(ii) any employee shall not be deemed to 
have contravened the provisions of 
this paragraph by reason only that he 
asserts in the conduct of an election 
in due performance of a duty imposed 
on him by or under any law for the 
time being in force. 

Explanation,—The display by an 
employee on his person, vehicle or 
residence of any electoral symbol shall 
amount to using his influence in con¬ 
nection with an election within the 
meaning of this regulation.” 

Under Art. 102(1) (a) a person could be dis¬ 
qualified by or under any law made by Parliament. 


Section 45 of the Food Corporations Act, 1964 
which is as extracted below, gives the regulation 
making power to the Corporation ; 

“45. Power of Food Corporation to make 

regulations ;— 

(1) A Food Coiporation may, with the 
previous sanction of the Central Gov¬ 
ernment, by notification in the Official 
Gazette, make regulations not in con¬ 
sistent with this Act and the rules 
made thereunder to provide for all 
matters, for which provision is neces¬ 
sary or expedient for the purpose of 
giving effect to the provisions of this 
Act. 

(2) Without prejudice to the generality of 
the foregoing power, such regulations 
may provide for— 

(a) the methods of appointment, the 
conditions of service and the scales 
of pay of the officers and employees 
of a Food Corporation, other than 
the Secretary of the Food Corpora¬ 
tion of India; 

(b) the duties and conduct of officers 
and employees of a Food Corpora¬ 
tion, other than the Secretary afore¬ 
said ; 

(c) the functions and duties which may 

be entrusted or delegated to the 
managing director or, as the case 
may be, the General Manager, of a 
Food Corporation; 

(d) the times and places at which meet¬ 
ings of a Food Corporation or any 
committee thereof shall be held and 
the procedure to be followed there¬ 
at ; 

(e) the fees and allowances payable to 

the members of a committee under 
sub-section (6) of section 14 or 
sub-section (6) of section 24; 

(f) generally, the efficient conduct of the 

affairs of a Food Corporation. 

(3) The Central Government may, by noti¬ 
fication in the Official Gazette, rescind' 
any regulation which it has sanction¬ 
ed and thereupon such regulation shall 
cease to have effect. 

(4) Any regulation which may be made by 
the Food Corporation of India under 
this Act may be made by the Central 
Government within three months from 
the establishment of that Corporation 
and any regulation which may be 
made by the Food Corporation of 
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India within three months from the 
establishment of such State Food Cor¬ 
poration, and any regulation so made 
may be altered or rescinded by the 
Food Corporation concerned in the 
exercise of its powers under this Act.” 

39. 1’he Food Corporation Act has not laid 
down any disqualification disqualifying any person 
for being chosen for the House of the People either 
under Article 102(1)(a) of the Constitution or 
the Food Corporation Act has neither empowered 
the Central Government nor the Food Corporation 
lor laying down the disqualification for a person. 
Thus, under Food Corporation Act, Rules or 
regulations as per requirement of Article 102(1) 
(a) of the Constitution no authority rests with the 
Central Government or the Food Corporation 
disqualifying a person for being chosen for the 
House of the People. If under the regulation 
contained in Section 4 (Conduct of Regulations) 
of the Regulations laying down the conduct regu¬ 
lation under the category of conduct. The Regu¬ 
lation .35 of the Regulations (supra) the user of 
the words “take part in an election’’ does not speak 
that he shall not be entitled for being chosen for 
the House of the People etc., but only could mean 
that he shall not take part in election in the capa¬ 
city as counting or polling agent of any candidate 
■ at the election to any legislature or local authority. 
The submission thus being sans substance deserves 
to be rejected. In a society where the people of 
India have constituted India into a sovereign 
. Socialist Secular Domocratic Republic Securing to 
all its citizens justice—Social, economic and politi- 
,.cal, liberty of thought, expression belief, faith and 
worship, equality of status and opportunity and to 
promote among them all, fraternity, assuring the 
dignity of the individual and the unity and integrity 
of.the nation, the participation in the election and! 
also being candidate for being chosen for the 
legislature is a rule and non-participation in the 
name of disqualification is exception and as such, 
the interpretation that is required to be the purpose 
oriented providing rule and not to allow the exce¬ 
ption for setting at naught the purpose by exclu¬ 
ding from arena of democratic proctss the vast 
majority of populace. 

40. Owing to no objection in the Written 
Statement in any shape directly, indirectly or 
remotely about not giving complete concised 
statement of material facts leading to non-dis 
closure of full cause of action no such issue struck. 
Not only this, the respondent No. 1 did not come 
to witness box nor examined anybody as its witness 
for any purpose, there arises no question for 
allowing during the course of arguments the 
objection of the nature not having its foundation 
in the Written Statement. 

In the case of Manohar Vs. Marotrao (AIR 
1979 SC 1084) a similar provision to that of 35 


of the Regulation quoted (supra) came up for 
consideration before Supreme Court where Court 
held as : 

"1 hold that the impact of Regulation 25(4) 
is not to impose ineligibility on an LIC 
employee to be a member of a municipal 
corporation. Its effect is not on the 
candidature but on the employment 
itself.” 

Court in Para 16, which is as extracted indicated 
the persuasive factor as broadly supportive of our 
con&lusion. 

“16. There is a broader constitutional princi¬ 
ple which supports this semantic attribu¬ 
tion. The success of our democracy to 
‘tourniquet’ excess of authority depends 
on citizen participation. An inert citi¬ 
zenry indifferent to the political process 
is an enemy of the Republic’s vitality. 
Indeed, absolutism thrives on inaction 
of the members of the polity. Therefore, 
activist involvement in various aspects 
of public affairs by as many citizens as 
can be persuaded to interest tnemselves 
is a sign of the health and strength of 
our democratic system. Local self- 
government and adult franchise give 
constitutional impetus to the citizens to 
take part in public administration. Of 
course, this does not mean that where a 
plain conflict of interests between hold¬ 
ing an office and taking part in the 
political affairs of Government exists, a 
disqualification cannot be imposed in 
public interest. The rule is participa¬ 
tion, the exception exclusion. Viewed 
from that angle, if a Government servant 
or an employee of the LIC participates 
in local administration or other election 
it may well be that he may forfeit his 
position as Government servant or em¬ 
ployment, if dual devotion is destructive 
of efficiency as employee and be subject 
to disciplinary action a matter which 
depends on a given milieu and potential 
public mischief. I am not resting our 
decision on this general consideration 
but mention this persuasive factor as 
broadly supportive of our conclusion.” 

In Para 40 of the report Pathak, J, said : 

The right to stand for election flows from 
the election law. Regulation 25(4) does 
not take away or abrogate the right : it 
merely seeks to restrain the employee 
from exercising it in the interests ’ of 
service discipline.” 

41- Tile Written Statement filed by respondent 
No. 1 contains no allegations in regard to any 
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defect ia the petition nor even in regard to non- 
containment of concise statement of material facts 
on which petitioner relied or even non-disclosure 
ot cause ot action. Obviously there was none and 
absence of any such pleading resulted in non¬ 
framing of issue which could be put to trial. It 
may be noticed without acceptance of any defect 
in the petition, that Section 83 of the Act is taken 
out of arena of Section 86 for the dismissal of the 
petition without there being any objection, thought 
it contains in its fold the other provisions of 
Sections 81, 82 and 117. Despite all this, the 
learned counsel for the respondent No. 1 Shri 
Kapil Sibbal raised a preliminary objection during 
the course of arguments at the stage of final hear¬ 
ing of the petition in this regard that the petition 
did not contain concise statement of material facts 
on which the petitioner relied, as required ujs 83 

(1).(a) of the Act resulting in the non-disclosure of 
full cause of action qua disqualification under 
Article 102(1)(a) of the Constitution, the require¬ 
ments whereof were ; 

(1) That the person holds an office; 

(2) That the office is an office of profits. 

(3) ‘That it was an office under the Govem- 
■ mentof India or'the State Government. 

42. Section 83 of the Representation of Reople 
Act deals with the contents of the petition and 
clause (a; of sub-section (1) .thereof‘states that 
an election petition to contain a .concise statement 
of material facts on which the petitioner relies. 
It has not been fatal to such an extent so to lead 
to the dismissal of an election petition ujs. 86 of 
the Representation of -People Act. If it is raised 
in Written Statement'to-be decided under an issue 
framed to this >effect on the basis of the evidence 
led Qua the objection in Written Statement and 
the burden squarely rests on him as indication 
comes from the case of Dr. Deo Rao Laxman 
Anand Vs. Keshav Laxman Borkar (AIR 1958 
Bonibay 314) where the Court in Para 4 observed 
as: 

“Before a person can be held to be disqualifi¬ 
ed under Article 191 (l)(a), three 

things must be proved (1) he held an 
office (2) that it was an office of profit 
and (3) that it was an office under the 
Government of India.” 

43. In Samant N. Bal Krishna V s . George 
Fernandes which was a case relating to corrupt 
practices, Court in Para 29 observed : 

“What is the difference between material facts 
particulars ? The word ‘material’ shown 
that the facts necessary to formulate a 
complete cause of action must be stated. 
Omission of a single material fact leads 
to an incomplete cause of action and 


the statement of claim becomes bad, The 
■function of particulars is to present as 
full a picture of the cause of action with 
such further information in detail as to 
make the opposite party understand the 
case he will have to meet. 

The material facts thus will show the 
ground of corrupt practice and the com¬ 
plete cause of action and particularly 
will give the necessary information to 
present full picture of cause of action.” 

44. In the case of Quamarul Islam Vs. S, K. 
Kanta (AIR 1994 SC 1733) which related to 
corrupt practice whereat much belated stage IA 
TU.moved on 3-4-1992 when evidence was over 
and .than learned counsel raised an objection as 
contained in Para 22 of the report, wherein Court 
in Para 41 held as : 

‘‘Even if the application of the. appellant, IA 
III, seeking dismissal of the election 
petition may be held to have been rightly 
rejected on the ground that after the par¬ 
ties had gone to trial, despute the absence 
of full, facts and particulars of the alleged 
, corrupt practice and had led evidence, 
an election petition is not liable to be 
thereafter dismissed for those -defects 
only but in such cases, the evidence that 
is required to prove the allegations of 
corrupt practices in an election petition 
has to be more strictly scrutinised, test 
the evidence, which in a way travels be¬ 
yond the pleadings, is accepted without 
proper analysis. 

The present is not a case of corrupt practice and 
the nature of material facts very controversy to 
controversy. Here controversy is of legal nature 
and the [petition contains adequately all necessary 
material facts, making clear to the respondent what 
case he has to meat. It may however be observed 
that in the present petition there is no such objec¬ 
tion in the Written Statement. Consequently no 
such objection and that too even at the delayed 
stage, can be raised. 

■What to constitute the material facts will depend 
not on any catelogued formula but depend hpon 
controversy qua the ground of challenge and the 
criterion of material facts to vary in the case con¬ 
taining ground of disqualification under Article 
102(1) (a) i.e. for the reason of holding of office 
of profit under the Government of India as is in the 
.present case and the case of disqualification on the 
ground of commission of corrupt practice provided 
under Section 123 of the Act. So far as material 
tacts are concerned, the concise statements to be 
made in the petition to give the basic ideas of the 
ground of disqualification under Article 102(1) 
(a) of the Constitution so to make it clear as to 
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on what controversy the petition is founded. The 
petition does not suffer from tiie delect in regard 
to locking in material lacts. 

As has been said in F. A. SAFA v- SINGOKA 
(1991) 2 o/S, wnicii was a case ot corrupt 
practice, U|S. 123 of tne Act, court spelled out 
me underlying ideas in requiring the election 
petitioner to set out in a concise manner all the 
material facts as well as full particulars, whereas 
commission of corrupt practice is complained ol, 
is to delineate the scope, ambit and limits of the 
inquiry at the trial of the election petition, as the 
charge of corrupt practice has (two dimensional 
effect, its impact on the returned candidate has 
to be viewed from the point oi view of the can¬ 
didate's future political and public life and from 
the pomt of view of the electorate to ensure purity 
of election process. There can, therefore, be no 
doubt that such an allegation involving corrupt 
practice must be viewed very seriously and the 
High Court should ensure compliance with the re¬ 
quirements of Section 83 of the Act before parties 
go to trial. 

The present case stands on different pedistal. 
It is nor a case ot corrupL practice and as such 
there is no question of candidate’s future political 
or public life as the candidate cannot be disquali¬ 
fied. Concise statement of material facts qua the 
controversy in the petition, the written statement 
contains no such objections rather it admits the 
material on|no objection is filed independently of 
written statement and what has been stated in the 
petition is the sufficient concise statement of facts 
qua the ground of Art. 102(1) (a) of the Consti¬ 
tution whereunder the nomination of Shobha Ram 
-Burman was rejected on the controversy basically 
founded upon consideration of law and legal aspect. 

45. In view of above having regard to the facts, 
circumstances of the case, material on the record 
and the relevant law as well as analysing the legal 
position, the conclusion as arrived at is that the 
nomination paper of Shri Shobha Ram Burman for 
being a candidate at the election for the House of 
People from 17-Raipur Parliamentary Constituency 
was improperly rejected by the Returning Officer 
on the ground of his having disqualification under 
Article 102(1)(a) of the Constitution being holder 
of office of profit under Food Corporation of India 
which is an Undertaking of the Government or 
India being in the employment of the Food 
Corporation of India. 

46. The Election Petition thus, deserves to be 
allowed and the election of Shri Vidya Charan 
Shukla, the respondent No. 1, deserves to be sent 
aside- Accordingly, the election petition is allowed 
and the election of Shri Vio'ya Charan Shukla 
(Respondent No. 1) for the House of People from 
17-Raipur Parliamentary Constituency is set-aside 
declaring the same to be void. The relief of dec¬ 


laration of Shri Ramesh Bais as having been dec¬ 
lared as elected in his place is refused as there 
were in the fray more than two candidates. The 
cost is quantified at Rs. 5,000 (Rupees Five 
Thousand Only). The Petitioners are also entitled 
for the refund of the whope of the security 
amount. 

Sd|- 

(D. P. S. CHAUHAN) 
Judge. 

As per requirement of Section 103 of the 
Representation of Peoples Act, 1951, the sub¬ 
stance of decision may be communicated to the 
Speaker of House of People and the copy of the 
decision may be sent to the Election Commission 
of India. 

D. P. S- CHAUHAN, Judge 
20-2-1996. 

E.P. No- 1 [91 

Hon. D. P. S. Chauhan, J. 
20-2-1996. 

The judgment in Election Petition No. 1 of 1991 
is pronounced today before lunch. An application 
is moved during the post lunch session by the 
learned counsel for the respondent No. 1, shri V.K. 
Tankha making prayer that this Hon’ble Court may 
kindly be pleased to stay the operation of the order 
delivered today for a period of one month or for 
such time as this Hon’ble Court deems just in the 
interest of justice. 

Heard the learned counsel for the respondent 
No. 1, Shri V. K. Tankha and the learned counsel 
for the petitioners, Shri L. S. Baghel. 

Under section 116A of the Representation of the 
People Act, 1951 (for brevity hereinafter referred 
to as 'the Act’), the order made by the High Court 
under section 98 or section 99 is appealable to the 
Supreme Court both on question of law as well as 
on the question of fact and the period of limitation 
is also provided thereunder, which is 30 days from 
the date of the order of the High Court. 

Section 116B of the Act gives discretion to the 
High Court on the sufficient cause having been 
shown to stay the operation of the order on such 
terms and conditions as it may t hink fit. So far as 
the terms and conditions are concerned, learned 
counsel for the respondent No. 1 relied on the 
case of Kirpal Singh v. Shri Uttam Singh and 
another decided by the Supreme Court on 9th 
October, 1985- In the case relied on, the Hon’ble 
Judges of the Supreme Court observed : 

“Without meaning any disrespect to the learned 
judges who made the interim order. We 
think that where an election is set aside 
for no fault to his, such as a corrupt 
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practice committed by him or his agent 
dr a disqualification suffered by him, but 
on the ground that some one else’s nomi¬ 
nation had been improperly rejected, the 
more appropriate order would perhaps 
would be to grant an absolute stay so that 
the Constituency may not go unrepresen¬ 
ted for no fault of either the elected or 
those who elected.” 


In the present case, the election of respondent 
No. 1 has not been set aside on the ground of 
any corrupt practice or on the ground of sufference 
of any disqualification, but the election petition has 
been allowed on the ground of improper rejection 
of the nomination paper of Shri Shobha Ram 
Burman. In view of this, so far as question of terms 
and conditions is concerned, the case relied on 
squarely covers the present case. 

The other thing for grant of stay order to be 
seen is existence of sufficient cause. Since Section 


116A of the Act has provided for appeal both 
on law and facts and further in view of the obser¬ 
vation of the Supreme Court in the case of Kirpal 
Singh (supra), there is sufficient cause for staying 
the operation of the order for a period of three 
weeks from today. Ordered accordingly. 

Certified copy of this order as well as of the 
judgment delivered in Election Petition No. 1191 
may be supplied to the learned counsel for the 
parties on payment of usual charges. 

Sd|- 

D. P. S. CHAUHAN, 
Judge' 

[No. 82|MP-HP|(l|9I)j96] 

By order, 
L. H. FARUQI, Secy. 
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